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Office  of  Employee  Benefits  Security 

[  29  CFR  Parts  2505,  2520,  2521,  2522, 
2523,  2560] 

REGULATIONS  UNDER  THE  EMPLOYEE 
RETIREMENT  INCOME  SECURITY  ACT 
OF  1974 

Notice  of  Proposed  Rulemaking 

The  regulations  proposed  in  this  docu¬ 
ment  amend  Chapter  XXV,  Employee 
Benefits  Security,  by  adding  thereto  Parts 
2505,  2520,  2521,  2522,  2523,  and  2560. 
Preambles  explaining  the  substance  of 
each  proposed  regulation  contained  in 
this  document  are  set  out  before  the  table 
of  contents  of  each  part  which  is  intro¬ 
duced.  All  of  the  proposed  regulations 
in  this  document  relate  to  the  Employee 
Retirement  Income  Security  Act  of  1974. 
They  are  put  forth  at  this  time  because 
they  cover  regulatory  subject  matter 
which  must  be  published  in  final  form  as 
soon  as  possible.  In  the  ensuing  months 
additional  proposed  r^ulations,  covering 
other  subject  matter,  will  be  published  in 
the  Federal  Register. 

Also,  the  proposed  “Plan  Description” 
form,  EBS-1,  is  now  available  for  in¬ 
spection  and  comment  before  its  issu¬ 
ance  in  final  form.  Interested  persons 
may  obtain  a  copy  of  the  proposed  EBS- 
1  by  writing  or  calling  Mr.  Charles  Cald¬ 
well,  Information  Director,  Labor- 
Management  Services  Administration, 
D.S.  Department  of  Labor,  14th  Street 
and  Constitution  Avenue,  NW,  20210 
(202-961-5074).  Copies  of  the  proposed 
FBS-1  will  also  be  available  from  the 
Office  of  Management  and  Budget  as 
specified  in  the  “Clearance  of  Reports” 
notice  published  in  the  Federal  Regis¬ 
ter  by  ^at  Office. 

Interested  persons  are  invited  to  sub¬ 
mit  written  data,  views,  or  arguments 
concerning  any  or  all  of  the  proposed 
regulations  contained  in  this  dociunent, 
on  or  before  January  6, 1975.  Such  data, 
views  and  arguments  should  be  submit¬ 
ted  to  the  Office  of  Employee  Benefits 
Security,  Labor  Management  Services 
Administration,  P.O.  Box  176,  Washing¬ 
ton,  D.C.  20044.  All  comments  should  be 
clearly  referenced  to  the  numbers  of  the 
Parts  to  which  the  comments  are  di¬ 
rected. 

It  is  emphasized  that  because  the 
regulations  proposed  in  this  document 
must  be  effective  without  delay,  com¬ 
ments  received  later  than  January  6, 
1975  will  not  be  considered  in  the  prep¬ 
aration  of  the  final  regulations.  While 
under  other  circumstances  the  Depart¬ 
ment  of  Labor  may  grant  extensions  of 
time  for  filing  comments  in  order  to 
compile  the  fullest  record  possible,  such 
a  policy  is  precluded  here  by  the  require¬ 
ment  of  prompt  publication  in  final  form 
to  serve  the  needs  of  affected  persons  or 
organizations.  Therefore,  no  such  exten¬ 
sion  can  or  will  be  granted  to  any  person 
for  comments  relating  to  the  regulations 
proix>sed  in  this  document. 

1.  Proposed  Part  2505  introduced  by  a 
preamble  follows: 


Section  3(37)  (A)  (i)-(iv)  of  the  Em¬ 
ployee  Retirement  Income  Security  Act 
of  1974  (the  Act)  prescribes  certain  re¬ 
quirements  that  a  plan  must  satisfy  to 
be  a  multiemployer  plan  imder  the  Act. 
Section  3(37)  (A)  (v)  of  the  Act  author¬ 
izes  the  Secretary  of  Labor  (the  Secre¬ 
tary)  to  issue  regulations  prescribing 
further  requirements. 

Before  the  enactment  of  the  Act,  plans 
maintained  pursuant  to  one  or  more  col¬ 
lective  bargaining  agreements  between 
an  employee  organization  and  more  than 
one  employer,  like  single  employer  plans, 
were  required  imder  the  Welfare  and 
Pension  Plans  Disclosure  Act  (WPPDA) 
to  file  certain  reports.  The  WPPDA  did 
not  treat  such  plans  differently  than 
single  employer  plans.  Therefore  these 
employers  and  employee  organizations 
had  no  reason  to  form  such  plans  other 
tiian  in  furtherance  of  a  substantial  pur¬ 
pose  unrelated  to  statutory  advantage. 
In  recognition  of  this  fact,  the  Secretary 
is  not  prescribing  for  such  plans  further 
requirements  beyond  the  criteria  in  sec¬ 
tion  3(37)  (A)  (D-(iv)  of  the  Act. 

The  proposed  regulation  prescribes  a 
further  requirement  which  must  be  met 
for  any  plan  which  came  into  existence 
on  or  after  September  2,  1974,  to  be  a 
multiemployer  plan  imder  the  Act, 
namely  that  there  was  a  substantial  busi¬ 
ness  purpose  for  establishment  of  the 
plan.  Establishment  of  a  plan  merely  to 
obtain  the  advantages  of  multiemployer 
plan  status  under  the  Act  will  not  satisfy 
the  substantial  business  purpose  test. 

In  determining  whether  a  substantial 
business  purpose  existed,  the  factors  set 
forth  in  §  2505.3  will  be  considered. 

Accordingly,  I  propose  to  amend  Chap¬ 
ter  XXV  of  Title  29  of  the  Code  of  Fed¬ 
eral  Regulations  by  adding  a  new  Part 
2505  to  read  as  follows: 

SUBCHAPTER  B — DEFINITION  OF  TERMS  USED 

IN  SUBCHAPTERS  C,  D,  E,  F,  AND  G  OF  THIS 

CHAPTER 

PART  2505— DEFINITION  OF 
MULTIEMPLOYER  PLAN 

Sec. 

2505.1  Purpose. 

2505.2  Requirements  for  a  plan  in  existence 

before  September  2,  1974. 

2505.3  Additional  requirement  for  a  plan 

which  came  into  existence  on  or 
after  September  2,  1974. 

2505.4  Further  requirements. 

Atjthoeitt:  Sec.  605,  Pub.  L.  93-406,  88 
Stat.  894  (29  U.S.C.  1135)  and  Sec.  3(37)  (A) 
(V),  Pub.  L.  93-406,  88  Stat.  839  (29  U.S.C. 
1002). 

§  2505.1  Purpose. 

Section  3(37)  of  Title  I  of  the  Em¬ 
ployee  Retirement  Income  Security  Act 
of  1974  (the  Act)  contains,  in  subpara¬ 
graph  (a)(i)-(iv),  a  number  of  criteria 
which  must  be  satisfied  in  order  for  an 
employee  benefit  plan  to  be  a  multiem¬ 
ployer  plan  under  the  Act.  The  Act  also 
provides  that  the  Secretary  may  issue 
further  requirements  which  a  plan  must 
meet  before  it  shall  be  considered  a 
multiemployer  plan  under  the  Act.  The 
purpose  of  this  regulation  is  to  provide 
one  such  further  requirement  which  the 
Secretary  deems  necessary  for  a  plan  not 


in  existence  before  September  2,  1974  to 
meet  to  be  considered  a  multiemployer 
plan. 

§  2505.2  Requirements  for  a  plan  in 

existence  before  September  2,  1974. 

A  plan  established  before  September  2, 
1974,  shall  be  considered  a  multiemployer 
plan  if  it  satisfies  the  requirements  pre¬ 
scribed  in  section  3(37)  (A)  (i)-(iv)  of 
the  Act.  A  plan  is  established,  for  pur¬ 
poses  of  this  regulation,  on  the  date  that 
the  operative  terms  and  conditions  of 
the  plan,  including  provisions  concern¬ 
ing  eligibility  to  participate  and  the  na¬ 
ture  of  benefits,  are  adopted. 

§  2505.3  Additional  requirements  for  a 

plan  which  came  into  existence  on 

or  after  September  2, 1974. 

The  Secretary  has  determined  that  a 
plan  which  was  established  on  or  after 
September  2, 1974,  will  not  be  considered 
a  multiemployer  plan,  even  If  it  satisfies 
the  requirements  prescribed  in  section 
3(37)  (A)  (i)-(iv)  of  the  Act,  unless  it  is 
shown  that  the  plan  was  established  for 
a  substantial  business  purpose.  A  plan 
to  which  several  employers  contribute 
merely  to  take  advantage  of  multiem¬ 
ployer  plan  status  under  the  Act  will  not 
be  considered  to  have  been  established 
for  a  substantial  business  purpose.  As 
is  clear  from  the  factors  listed  below, 
the  term  “substantial  business  purpose” 
includes  the  interests  of  labor  organiza¬ 
tions  in  securing  plan  benefits  for  em¬ 
ployees.  The  following  factors  are 
relevant  to  the  consideration  of  whether 
a  substantial  business  purpose  existed  for 
the  establishment  of  a  plan.  Any  single 
factor  may  be  sufficient  to  constitute  a 
substantial  business  purpose.  The 
relevant  factors  are: 

(a)  The  extent  to  which  the  plan  con¬ 
sists  of  a  substantial  number  of  unaf¬ 
filiated  contributing  employers  and  cov¬ 
ers  a  substantial  portion  of  the  industry 
in  terms  of  employees  or  a  substantial 
number  of  the  employees  in  the  industry 
in  a  particular  geographic  area; 

(b)  The  extent  to  which  the  plan  pro¬ 
vides  benefits  more  reasonably  related 
to  employees’  years  of  service  in  the 
industry  under  consideration  than 
could  a  single  employer  plan,  because 
the  employees’  relationships  with  any 
particular  employer  in  the  industry 
generally  are  short-term  although  their 
service  in  the  industry  is  long-term; 

(c)  ’The  extent  to  which  there  exists  a 
pattern  of  collective  bargaining  on  mat¬ 
ters  other  than  employee  benefit  plans 
between  the  employee  organization  and 
the  group  of  employers  seeking  multiem¬ 
ployer  plan  status  for  the  plan;  and 

(d)  The  extent  to  which  the  adminis¬ 
trative  burden  and  expense  of  providing 
coverage  through  a  number  of  single¬ 
employer  plans  would  be  greater  than 
under  one  plan. 

§  2505.4  Further  requirements. 

The  Secretary  may  prescribe  further 
requirements  pursuant  to  section  3(37) 
(A)(v)  should  he  determine  that  it  Is 
necessary  to  do  so. 
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2.  Proposed  Part  2520  introduced  by 
a  preamble  follows: 

The  reporting  and  disclosure  provi¬ 
sions  (Part  1,  Title  I)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(the  Act)  generally  become  effective  on 
January  1,  1975.  On  the  same  date,  the 
Act  repeals  the  Welfare  and  Pension 
Plan  Disclosure  Act  (WPPDA),  which 
currently  places  reporting  requirements 
on  certain  employee  benefit  plans. 

Section  111(b)(2)  of  the  Act  permits 
the  Secretary  of  Labor  to  postpone  the 
effective  date  of  any  provision  of  Part 
1  of  Title  I  for  plans  which  do  not  op¬ 
erate  on  a  calendar  year  basis.  In  addi¬ 
tion,  section  111(b)(2)  authorizes  the 
Secretary  to  postpone  the  effective  date 
of  the  repeal  of  the  WPPDA  as  it  ap¬ 
plies  to  the  same  non-calendar  year 
plans,  so  as  to  insure  continuity  of  re¬ 
port!^  for  those  plans  subject  to  the 
WPPDA.  The  Act  authorizes  postpone¬ 
ment  imtil  the  first  day  of  the  first  non¬ 
calendar  plan  year  that  begins  after 
January  1,  1975. 

The  proposed  regulation  postpones  the 
effective  date  of  the  Act  and  the  repeal 
of  the  WPPDA  as  regards  provisions  re¬ 
lated  to  annual  financial  reports.  The 
p>ostponement  is  to  the  first  day  of  the 
first  non-calendar  plan  year  that  begins 
after  January  1,  1975. 

The  effect  of  the  postponement  is  that 
administrators  of  non-calendar  year 
plans  are  not  required  to  comply  with 
the  following  provisions  of  the  Act  imtil 
the  first  plan  year  which  b^ins  after 
January  1,  1975:  the  requlremrait  to  file 
an  annual  report  with  the  Secretary  of 
Labor  (section  103) ;  the  requirement  to 
maJce  copies  of  the  annual  report  avail¬ 
able  for  examination  (section  104(b) 
(2) ) ;  the  requirement  to  furnish  a  copy 
of  certain  portions  of  the  annual  report 
and  a  summary  of  the  annual  report  to 
participants  in  the  plan  and  to  bene¬ 
ficiaries  receiving  benefits  imder  the  plan 
(section  104(b)(3));  and  the  require¬ 
ment  to  furnish,  on  request  and  with  a 
reasonable  charge  permitted,  a  copy  of 
the  annual  report  (section  104(b)(4)). 
No  other  provisions  of  part  1  of  title  I 
of  the  Act  are  affected;  plan  administra¬ 
tors  must  satisfy  all  other  filing  and  dls- 
closme  requirements  of  the  times  stated 
in  the  Act. 

A  fiuliher  effect  of  the  postponement 
is  that  administrators  of  non-calendar 
year  plans  are  required  to  comply  with 
the  annual  reporting  provisions  of  the 
WPPDA  until  the  first  day  of  the  first 
plan  year  after  January  1,  1975. 

For  example,  a  plan  having  a  plan  year 
which  begins  on  April  1  and  ends  on 
March  31  will  not  be  subject  to  the  an¬ 
nual  reporting  requirements  of  the  Act 
or  the  requirement  that  participants  and 
beneficiaries  be  furnished  a  summary  and 
certain  parts  of  the  annual  report  imtil 
the  plan  year  beginning  April  1, 1975.  The 
plan  will  not  be  required  to  make  copies 
of  an  annual  report  available  for  exami¬ 
nation  or  to  furnish  such  copies  on  re¬ 
quest.  However,  such  plan  will  be  re¬ 
quired  to  file  an  annual  report  pursuant 
to  the  provisions  of  the  V^PDA  (if  the 


plan  is  subject  to  such  requirements) 
for  the  plan  year  which  ends  March  31. 
1975,  make  such  r^x>rt  available  for  In- 
^)ection  by  partldpimts  or  beneficiaries, 
and  furnish  to  participants  or  benefi¬ 
ciaries,  on  written  request,  either  an  ade¬ 
quate  summary  of  the  report  or  a  copy 
of  it. 

The  rationale  for  postponing  the  ef¬ 
fective  date  of  the  annual  reporting  and 
disclosure  requirements  for  plans  hav¬ 
ing  a  non-calendar  fiscal  year  is  that  the 
Department’s  needs  for,  and  the  partici¬ 
pant’s  interests  in,  receiving  reports  cov¬ 
ering  partial  years  do  not  justify  the  cost 
and  difficulty  of  developing  such  r^x>rts. 
Without  this  deferral,  plans  on  a  non¬ 
calendar  year  basis  would  have  to  report 
and  disclose  imder  the  Act  on  a  partial 
year  basis  (January  1, 1975  to  the  end  of 
the  plan’s  year).  Many  of  the  annual 
reporting  requirements,  such  as  a  state¬ 
ment  of  present  value  of  plan’s  liability 
for  vested  benefits  allocated  by  termina¬ 
tion  priority  categories,  require  a  sub¬ 
stantial  simount  of  time  to  prepare.  Some 
plans,  with  plan  years  that  end  shortly 
after  January  1, 1975,  would  have  to  com¬ 
pile  this  data  much  earlier  than  calendar 
year  plans.  Apart  from  the  burdensome 
and  inequitable  nature  of  this  require¬ 
ment,  reporting  for  periods  shorter  than 
a  full  year  may  provide  a  misleading  pic¬ 
ture  of  a  plan’s  financial  posture.  The 
delay  in  initial  ERISA  reporting  per¬ 
mitted  by  the  proposed  regulations  would 
be  partially  offset  by  continued  WPPDA 
r^rting,  where  applicable. 

Under  the  proposed  regulation,  annual 
financial  reporting  and  related  disclosure 
under  the  Act  will  not  be  required  for  any 
plan  fiscal  year  which  overlaps  with 
calendar  year  1974.  Recordkeeping  and 
annual  reporting  and  disclosure  under 
the  WPPDA  for  such  a  plan  fiscal  year, 
however,  will  be  required  for  plans  sub¬ 
ject  to  the  WPPDA, 

Accordingly,  I  propose  to  amend 
Chapter  XXV  of  Title  29  of  the  Code  of 
Federal  Regulations  by  adding  a  new 
Part  2520  to  read  as  follows; 

PART  2520— GENERAL  PROVISIONS  RE¬ 
GARDING  REPORTING  AND  DISCLO¬ 
SURE 

Sec. 

2620.30  Poetponement  of  effective  date  of 
reporting  requirements  and  exten¬ 
sion  of  WPPDA  reporting  require¬ 
ments. 

Authobitt:  Sec.  605,  Pub.  L.  93-406,  88 
Stst.  894  (29  U.S.C.  1135)  and  also  as  specifi¬ 
cally  noted. 

§  2520.30  Postponing  effective  date  of 
reporting  requirements  and  extend¬ 
ing  WPPDA  reporting  requirements. 

(a)  The  effective  date  of  January  1, 
1975  of  the  annual  financial  reporting 
and  related  disclosure  requirements  of 
section  103  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (the  Act) ,  is 
postponed  for  any  employee  benefit  plan 
having  a  plan  year  other  than  a  calendar 
year.  These  requirements  shall  become 
effective  sus  to  such  plans  on  the  first  day 
of  the  first  plan  year  beginning  after 
January  1,  1975.  These  provisions  in¬ 


clude  the  requirements  that  a  plan  ad¬ 
ministrator  file  an  annual  financial  re¬ 
port  with  the  Secretary  of  Labor  (sec¬ 
tions  101(b)(4),  103(a)(1)(A)  and  104 

(a)(1)  (A) )  and  furnish  and  make  avail¬ 
able  to  plan  participants  and  to  ben¬ 
eficiaries  receiving  benefits  under  the 
plan  certain  statements  and  schedules 
and  a  summary  of  the  latest  annual  re¬ 
port  (sections  104(b)(3),  and  101(a)(2) 
and  104(b)  (4)  Insofar  as  they  relate  to 
annual  financial  reports) . 

(b)  The  repeal  of  the  annual  reporting 
requirements  of  section  7  and  the  re¬ 
quirements  for  disclosure  to  participants 
and  beneficiaries  relating  to  annusd  re¬ 
ports  of  section  8(a)  (2)  of  the  Welfare 
and  Pension  Plans  Disclosure  Act  (29 
U.S.C.  306)  is  postponed  from  January  1, 
1975  for  any  employee  benefit  plan  hai^g 
a  plan  year  other  than  a  calendar  year. 
For  non-calendar  year  plans  subject  to 
the  WPPDA  reporting  requirements,  such 
annual  reporting  and  disclosure  provi¬ 
sions  of  the  WPPDA  shall  remain  in  ef¬ 
fect  through  the  last  day  of  any  plan  year 
beginning  before  January  1,  1975,  and 
ending  after  December  31,  1974. 

(c)  This  postponement  does  not  delay 
the  effective  date  of  any  other  provisions 
of  Part  1,  Title  I  of  the  Act. 

(Sec.  111(b)  (2),  Pub.  L.  93-406,  88  Stat.  852 
(29  U.S.C.  1031)) 

3.  Proposed  Part  2521  Introduced  by  a 
preamble  follows: 

Section  104(a)  (3)  of  the  Employee  Re¬ 
tirement  Income  Security  Act  of  1974 
(the  Act)  permits  the  Secretary  of  Labor 
(the  Secretary)  to  exempt  any  welfare 
benefit  plan  subject  to  the  requirements 
of  Part  1  of  Title  I  of  the  Act  from  any 
of  the  reporting  and  disclosure  require¬ 
ments  of  Part  1  or  to  provide  for  simpli¬ 
fied  reporting  and  disclosure  if  he  finds 
that  the  full  requirements  are  inappro¬ 
priate  as  applied  to  welfare  benefit  plans. 

The  proposed  regulation  would  provide 
an  exemption  for  welfare  benefit  plans 
that  are  either  unfunded  or  are  funded 
exclusively  through  insurance  contracts, 
and  which  have,  at  all  times  during  a 
plan  year,  fewer  than  100  participants. 
Such  exempted  plans  would  not  be  re¬ 
quired  to  file  with  the  Secretary  the  plan 
description,  a  copy  of  the  summary  plan 
description,  material  modifications  to  the 
plan  or  changes  in  plan  description  in¬ 
formation,  annual  reports  and  terminal 
reports.  In  addition,  these  plans  would 
not  be  required  to  furnish  to  plan  parti¬ 
cipants  and  to  beneficiaries  receiving 
benefits  under  the  plan  certain  schedules 
from,  and  a  summary  of,  the  annual  re¬ 
port  as  required  by  section  104(b)  (3)  of 
the  Act. 

They  would  also  be  relieved  of  the  re¬ 
quirements  to  make  copies  of  the  annual 
report  available  for  examination  (section 
104(b)  (2) )  and  to  furnish,  on  request 
and  with  a  reasonable  charge  permitted, 
a  copy  of  the  annual  report  (section  104 
(b) (4)). 

■  The  exemption  provided  under  Ihe  pro¬ 
posed  regulation  applies  only  to  those 
welfare  plans  and  to  those  filings  speci¬ 
fied  in  the  regulation.  A  plan  exempted 
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from  the  requiranents  listed  in  the  leg-  mary  plan  description  within  a  5-year  dated  summary  plan  descriptions  within 
ulatlon  must  still  comedy  with  all  other  period  after  the  plan  becomes  subject  to  90  days. 

reporting  and  disclosure  provlsloDs  of  Part  1  of  Title  I  of  the  Act.  Hie  deadline  for  the  next  five-year  or 

Part  1,  Including  the  requirement  that  a  It  is  expected  that  most  plans  that  10-year  updating  of  the  plan  summary 
summary  plan  description  be  furnished  use  the  alternative  will  have  furnished  description  win  be  based  aa  the  starting 
to  each  plan  participant  and  to  each  summaries  to  the  great  majority  of  par-  date  of  the  plan  year  that  begins  in 
beneficiary  receiving  benefits  under  the  ticipants  and  b^eficiarles  before  Jan-  1976,  rather  than  on  January  1, 1975. 
plan.  Also,  notwithstanding  the  exemp-  uary  1,  1975.  These  participants  and  Both  the  Interim  summary  plan  de- 
tion  from  filing  with  the  Secretary  in  the  beneficiaries  need  not  be  furnished  an  scription  (with  supplementary  state- 
pngxised  regulation,  the  attention  of  ad-  addtticxial  free  copy  of  the  summary  un-  ments)  and  the  updated  summary  pjlan 
ministrators  of  these  exempted  unfunded  less  they  request  one.  descriptlmi  must  meet  the  requirements 

or  insured  employee  welfare  benefit  plans  Pension  plans  that  follow  the  alter-  of  section  102  of  the  Act  as  to  content, 
is  Invited  to  the  last  sentence  of  section  nate  procedure  may  use  already  pre-  accuracy  and  comprehensiveness.  The 
104(a)  (1)  the  Act  and  to  section  513  pared  summaries  as  interim  summary  updated  summary  pton  description  must 
of  the  Act,  which  require  that  plan  ad-  plan  descriptions  imtil  the  plans  adt^t  Integrate  all  plan  amendments, 
ministrators  furnish  plan  documents,  in-  amendments  necessary  to  bring  them-  The  alternative  method  of  ccHnpliance 
eluding  but  not  limited  to  documents  selves  into  compliance  with  the  Act.  set  f(uih  in  the  proposed  regulation  in 
prepared  for  disclosiue  to  participants.  Such  plans  wotild  not  have  to  dlstrib-  no  way  affects  the  obligations  of  a  plan 
to  the  Secretary  upon  request  and  au-  ute  new  summary  plan  descriptions  to  administrator  under  sections  101(b)(2) 
thorlze  the  Secretary  to  conduct  certain  participants  and  beneficiaries  for  the  and  104(a)(1)  (B)  of  the  Act  to  file  the 
research  surveys  and  studies.  April  30,  1975,  deadline.  They  would,  plan  description  with  the  Secretary,  and 

In  ord»  to  establish  a  registry  of  wel-  however,  have  to  see  that  interim  sum-  imder  sections  101(b)  (3)  and  104(a)  (1) 
fare  plans  covered  by  the  Act  and  to  mary  plan  descriptions  were  furnished  (D)  to  file  modifications  and  changes  in 
facilitate  requests  for  information  from  to  every  appropriate  person  by  that  date,  plan  description  information  with  the 
and  about  these  plans  in  the  future,  the  and  also  supplementary  statements  add-  Secretary. 

Secretary  anticipates  issuance  of  a  leg-  Ing  essent^  facts  not  in  the  Interim  The  proposed  regulation  requires  that 
ulatlon  requiring  each  exempted  plan  to  descriptions  (for  example,  whether  a  copies  of  the  interim  summary  plan  de- 
register  with  the  Department  of  Labor  pension  plan  is  covered  by  the  termina-  scription  and  the  supplementary  state- 
befme  April  30,  1977.  Details  of  the  con-  tion  Insurance  provisions  of  Title  IV  of  ment  be  filed  with  the  Secretary  no  laW 
tent  of  the  registration  statement  and  the  Act)  than  April  30, 1975,  and  that  the  updated 

the  time  for  registration  will  be  set  forth  Pension  plans  that  use  the  alternative  summary  plan  description  be  filed  no 
in  that  regulation.  must  later  fmnlsh  a  completely  updated  later  than  the  120th  day  of  the  plan  year 

The  Secretary  also  anticipates  is-  summary  plan  description  to  partici-  beginning  in  1976.  In  addition,  the  pro- 
suance  of  regulations  that  will  make  it  pants  and  beneficiaries,  reflecting  the  posed  regulation  includes  a  transitional 
clear  that  other  programs.  Including  cer-  major  changes  made  in  the  plan  to  rule  relating  to  the  svunmary  description 
tain  employer  practices  (whether  pur-  comply  with  the  act.  These  would  in-  of  material  modifications  and  changes  in 
suant  to  a  collective  bargaining  agree-  elude,  among  others,  vesting,  fimdlng,  summary  plan  description  Information 
ment  or  not)  under  which  employees  participation  and  fiduciary  responslbll-  required  under  section  104(b)  (1)  of  the 
are  paid  as  a  part  of  their  regular  com-  Ity  provisions.  These  changes  would  Act. 

pensation  directly  by  the  employer  and  otherwise  be  reported  separately.  For  example,  a  plan  is  established  in 

imder  which  no  separate  fund  is  estab-  The  deadlines  for  furnishing  summa-  1970  and  distributes  to  all  participants 
lished  will  not  subject  the  employer  to  ries  under  the  alternative  generally  fol-  copies  of  a  summary  descrlpticm  which 
any  filing  or  disclosure  duties  under  low  the  pattern  of  the  Act,  except  that  accurately  and  ccMtnprdienslvely  sets 
Title  I  of  the  Act.  Examples  of  the  em-  there  are  two  reference  points  instead  forth  pertinmt  Information  about  the 
ployer  practices  that  may  receive  this  of  one;  January  1,  1975  (as  in  the  Act)  plan. 

treatment  are  payment  of  overtime  pay,  and  the  start  of  the  first  plan  year  in  In  1973,  the  idan  Is  extensively  amend- 
vacation  pay,  shift  premiums,  Sunday  1976  (by  which  time  most  pension  plans  ed.  The  amendments  do  not  affect  bene- 
premiiuus,  holiday  premiums,  jury  duty  win  have  completed  major  amendments  fldarles  receiving  benefits  at  the  time  of 
or  military  duty,  make-up  pay,  and  pay  for  ERISA) .  More  speclficaUy,  the  fol-  their  adoption.  The  plan  distributes 
while  fdjsent  on  account  of  illness  or  ex-  lowing  deadlines  wiU  ai^ly.  copies  of  a  new  summary  description 

cused  absences.  On  or  before 'April  30,  1975 — the  120th  which  accurately  and  comprehensively 

Section  110  of  the  Act  authorizes  the  day  after  January  1,  1975 — ^  persons  sets  forth  pertinent  information  about 
Secretary  of  Labor  to  prescribe  on  his  who  would  otherwise  receive  siunmary  the  plan,  as  ammded,  to  all  participants, 
own  motion  an  alternative  method  of  plan  descriptions  must  have  been  fur-  As  new  participants  are  added,  the  plan 
satisfying  any  reqvilrement  of  part  1  of  nlshed  interim  summary  plan  descrip-  distributes  copies  of  the  1973  summary 
title  I  of  the  Act  (relating  to  reporting  tlons  and  supplementary  statements,  description  to  them, 
and  disclosure)  with  respect  to  any  This  Includes  all  who  are  participants  or  By  April  30,  1975,  the  plan  fiimlshes 
of  pension  plans.  The  proposed  beneficiaries  receiving  benefits  from  the  to  all  persons  who  are  participants  or 
regulation  sets  forth  an  alternative  plan  as  of  January  31,  1975.  beneficiaries  receiving  benefits  as  of 

method  to  satify  the  requirements  of  For  all  who  become  participants  or  January  31, 1975  an  additional  statement 
section  104(a)  (1)  (C)  and  (b)  (1)  of  the  beneficiaries  receiving  b«aefits  from  the  containing  necessary  information  not  in 
Act  that  plan  administrators  of  pension  plan  after  January  31,  1975,  and  before  the  1973  summary  description  (which  is 
plans  in  existence  on  Janiiaxy  1,  1975,  file  the  31st  day  of  the  plan  year  that  begins  referred  to  herein  as  the  “interim  sum- 
wlth  the  Secretary  and  furnish  to  plan  in  1976,  interim  summary  plan  descrip-  mary  plan  description”).  Also,  the  plan 
participants  and  beneficiaries  not  later  tlons  and  supplementary  statements  checks  records  of  earlier  distributions 
t-han  April  30, 1975,  copies  of  a  summary  must  be  furnished  within  90  days  after  and  makes  any  sidditional  distribution 
plan  description.  Alternate  methods  are  they  become  such  participants  or  bene-  that  may  be  needed  to  assure  that  all 
also  provid^  to  satisfy  corollary  require-  ficiarles.  persons  who  are  participants  or  bene- 

ments:  section  104(b)(1)  requires  that  On  or  before  the  120th  day  of  the  plan  ficiarles  receiving  benefits  as  of  Janu- 
plan  administrators  furnish  plan  par-  year  that  begins  in  1976,  updated  sum-  ary  31,  1975  have  received  an  interim 
ticipants  and  baieficiaries  copies  of  a  mary  plan  descriptions  must  be  furnished  summary  plan  description  by  April  30, 
summary  description  of  modifications  to  all  vdbio  are  participants  or  benefid-  1975.  The  plan  also  files  copies  of  the 
in  terms  of  the  plan  and  changes  in  in-  aries  receiving  benefits  from  the  plan  as  Interim  summary  plan  description  and 
formation  required  to  be  included  in  Uie  of  the  31st  day  of  that  plan  year.  The  the  additional  statement  with  the  Secre- 
summary  plan  description.  Section  normal  requirements  of  section  104(b)  tary  of  Labor  by  April  30,  1975, 

104(b)  (1)  also  requires  that  the  plan  (1)  of  the  Act  apply  to  those  who  be-  The  plan  continues  to  furnish  interim 
admintotrator  furnish  to  plan  partici-  come  such  participants  or  beneficiaries  siunmary  plan  descriptions  and  addi- 
pants  and  beneficiaries  an  updated  sum-  later — i.e.,  they  must  be  furnished  up-  tional  statements  to  persons  who  become 
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participants  and  beneficiaries  receiving 
benefits  after  January  31,  1975  within 
90  days  after  they  attain  such  status. 

On  September  1, 1975,  the  plan  adopts 
extensive  amendments  to  bring  it  into 
compliance  with  the  Act.  The  plan  files 
these  modifications  and  changes  with 
the  Secretary  of  Labor  on  or  before 
October  31,  1975. 

The  plan  operates  on  a  plan  year  that 
begins  July  1.  On  October  29,  1976  (the 
120th  day  of  the  plan  year  that  begins 
in  1976)  the  plan  furnishes  an  updated 
summary  plan  description  that  inte¬ 
grates  all  amendments  to  persons  who 
are  participants  or  beneficiaries  receiv¬ 
ing  benefits  as  of  August  1,  1976.  The 
plan  also  files  a  copy  of  the  updated 
summary  plan  description  with  the  Sec¬ 
retary  of  Labor. 

The  plan  furnishes  copies  of  the  up¬ 
dated  summary  plan  description  to  per¬ 
sons  who  become  participants  and  bene¬ 
ficiaries  receiving  benefits  after  Augmt  1, 
1976  in  conformity  with  the  requirements 
of  section  104(b)  (1)  of  the  Act — that  is, 
within  90  days  after  they  attain  such 
status. 

The  ne;ct  updated  summary  plan  de¬ 
scription  will  be  made  within  five  or  ten 
years  (as  applicable)  of  October  29, 
1976,  The  plan  is  not  required  to  fur¬ 
nish  copies  of  a  summary  description  of 
the  modifications  and  changes  adopted 
September  1,  1975,  as  it  otherwise  would 
have  to  do  within  210  days  after  the  end 
of  the  plan  year  in  which  they  were 
adopted. 

In  order  to  prescribe  an  alternative 
method  of  compliance  under  section  110 
of  the  Act,  the  Secretary  must  make 
certain  determinations  which  are  set 
forth  in  that  section.  The  Secretary  in¬ 
tends  to  make  the  following  determina¬ 
tions  with  respect  to  the  proposed  alter¬ 
native  method  of  initial  reporting  and 
disclosure  for  pension  plans: 

(1)  The  use  of  the  alternative  method 
Is  consistent  with  the  purposes  of  Title 
I  of  the  Act  and  provides  adequate  dis¬ 
closure  to  participants  and  beneficiaries 
in  plans  which  may  use  the  alternative 
method,  and  adequate  reporting  to  ttie 
Secretary.  The  alternative  method  is  de¬ 
signed  to  provide  reporting  and  disclo¬ 
sure  which  is  no  less  thorough  and 
timely  than  would  be  required  imder  sec¬ 
tions  102  and  104(b)(1)  of  the  Act. 

(2)  The  application  of  the  require¬ 
ments  of  sections  102  and  104(b)(1)  of 
the  Act  would  Impose  unreasonable  ad¬ 
ministrative  burdens  with  respect  to  the 
operation  of  plans  which  have  already 
distributed  summaries  that  substan¬ 
tially  meet  the  requirements  of  the  Act, 
yet  which  require  extensive  amendments 
to  comply  with  the  provisions  of  Parts  2, 
3,  and  4  of  Title  I  of  the  Act.  These  sum¬ 
maries  would  be  wasted,  while  a  new 
summary  plan  description  (little  differ¬ 
ent  in  content)  distributed  to  all  partici¬ 
pants  and  beneficiaries  receiving  bene¬ 
fits  in  accordance  with  the  time  require¬ 
ments  of  section  104(b)(1)  of  the  Act 
would  be  out  of  date  soon  after  distrl- 
buUon,  necessitating  an  extensive  sum¬ 
mary  description  of  plan  amendments. 


(3)  The  application  of  Part  l.of  Title 
I  of  the  Act  would  be  adverse  to  the  in¬ 
terests  of  participants  in  those  plans 
which  will  use  the  alternative  method,  in 
the  aggregate.  The  amendments  made 
necessary  by  Part  2  of  Title  I  of  the  Act 
may  change  the  participation,  vesting 
and  accrual  of  benefits  niles  of  most  pen¬ 
sion  plans  significantly,  and  may  have 
other  effects.  Under  the  statutory 
scheme,  a  new  summary  plan  description 
would  be  furnished  some  eight  months 
after  passage -of  the  Act.  Yet,  contrary 
to  the  normal  expectations  of  partici¬ 
pants,  this  new  document  would  not  de¬ 
scribe  the  plan  as  changed  to  meet  the 
Act’s  requirements.  The  later  presenta¬ 
tion  of  major  plan  amendments  by  a 
summary  description  of  modifications  to 
the  plan  would  be  confusing,  and  it 
would  be  necessary  to  consult  and  com¬ 
pare  two  extensive  documents,  the  plan 
summary  description  and  summary  de¬ 
scription  of  modifications,  to  determine 
the  current  terms  of  the  plan. 

Accordingly,  I  propose  to  amend  Chap¬ 
ter  XXV  of  Title  29  of  the  Code  of  Fed¬ 
eral  Regulations  by  adding  a  new  Part 
2521  to  read  as  follows: 

PART  2521— EXEMPTIONS  AND  VARIA¬ 
TIONS  FROM  REPORTING  AND  DISCLO¬ 
SURE  REQUIREMENTS 

Subpart  A — Exemption  for  Certain  Welfare 
Plans 

Sec. 

2521.10  Exemption  from  filing  require¬ 
ments  for  certain  welfare  plans. 

Subpart  B — Alternative  Methods  of 
Compliance  for  Pension  Plans 

2521.30  Alternative  methods  of  Initial  re¬ 
porting  and  disclosure  for  pen¬ 
sion  plans. 

Authority:  Sec.  606,  Pub.  Law  93-406,  88 
Stat.  894  (29  U.S.C.  1135)  and  also  as  spe¬ 
cifically  noted. 

Subpart  A — Exemption  for  Certain  Welfare 
Plans 

§  2521.10  Exemption  from  filing,  .re¬ 
quirements  for  certain  welfare  plans. 

(a)  Under  the  authority  of  section 
104(a)  (3)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (the  Act), 
the  administrator  of  any  employee  wel¬ 
fare  benefit  plan  which  covers  fewer 
than  100  participants  at  all  times  during 
a  plan  year  and  which  does  not  utilize  a 
trust  fund  or  other  separately  main¬ 
tained  fimd  for  accumulation  of  plan 
assets  or  disbursing  of  plan  benefits,  is 
exempted  from  certain  provisions  of  Part 
I  of  Title  I  of  the  Act  which  require  filing 
with  the  Secretary  of  Labor  and  disclo¬ 
sure  to  plan  participants  and  to  benefi¬ 
ciaries  recelv^  benefits  imder  the  plan. 
Specifically,  the  administrator  of  such  a 
plan  (1)  is  not  reqtfired  to  file  with  the 
Secretary  any  plan  description,  copy  of 
the  smnmary  plan  description,  descrip¬ 
tion  of  a  material  modification  in  terms 
of  a  plan  or  change  in  the  information 
required  to  be  Included  in  the  plan  de¬ 
scription,  annual  report  and  terminal  re¬ 
port,  and  (2)  is  not  required  to  furnish 
plan  participants  and  beneficiaries  re¬ 
ceiving  baiefits  imder  the  plan  with 


statements  of  the  plan’s  assets  and 
habilities  and  receipts  and  diebursanents 
and  a  summary  of  the  annual  report  as 
required  by  section  104(b)  (3)  of  the  Act. 

(b)  This  exemption  from  filing  applies 
only  to  welfare  benefit  plans  having 
fewer  than  100  participants  at  all  times 
during  a  plan  year  and  (1)  for  which 
benefits  are  paid  as  needed  from  the  gen¬ 
eral  assets  of  the  employer  or  employee 
organization  administering  the  plan  or 

(2)  the  benefits  of  which  are  provided 
exclusively  through  insurance  contracts 
or  policies  Issued  by  an  insurance  com¬ 
pany  or  similar  organization  which  is 
qualified  to  do  business  in  any  State  or 

(3)  both. 

(c)  This  exemption  from  filing  with 
the  Secretary  does  not  exempt  the  ad¬ 
ministrator  of  an  employee  benefit  plan 
from  any  other  requirement  of  Title  I 
of  the  Act,  including  the  requirements 
of  disclosure  to  participants  and  benefi¬ 
ciaries,  and  the  provisions  which  require 
that  plan  administrators  f\umish  certain 
dociunents  to  the  Secretary  of  Labor 
upon  request  (section  104(a)(1))  and 
authorize  the  Secretary  of  lAbor  to  col¬ 
lect  information  and  data  from  em¬ 
ployee  benefit  plans  for  research  and 
analysis  (section  513) . 

(Sec.  104.  Pub.  L.  93-406,  88  Stat.  847  (29 
U.S.C.  1024)  ) 

Subpart  B-— Alternative  Methods  of 
Compliance  for  Pension  Plans 

§  2521.30  Alternative  method  of  ini¬ 
tial  reporting  and  disclosure  for  pen¬ 
sion  plans. 

Under  the  authority  of  section  110  of 
the  Act,  this  section  sets  forth  an  al¬ 
ternative  method  for  pension  plans  to 
comply  with  the  following  provisions  of 
the  Act  and  of  the  regulations  In  this 
chapter:  Subsections  (a)  (1)  (C)  and 
(b)(1)  of  section  104  of  the  Act  and 
§S  2522.30  and  2523.20  of  this  chapter, 
which  require  that  plan  administrators 
of  pension  plans  in  existence  on  January 
1,  1975,  file  with  the  Secretary,  and  fur¬ 
nish  to  plan  participants  and  benefici¬ 
aries,  copies  of  a  summary  plan  descrip¬ 
tion  not  later  than  April  30, 1975;  section 
104(b)  (1)  of  the  Act,  which  reqmres 
that  plan  administrators  furnish  to  plan 
participants  and  beneficiaries  copies  of 
a  summary  description  of  modifications 
In  terms  of  the  plan  and  changes  in 
information  required  to  be  included  hi 
the  summary  plan  description;  and  sec¬ 
tion  104(b)  (1)  of  the  Act,  which  requires 
that  plan  administrators  furnish  to  plan 
participants  and  beneficiaries  cc^les  of 
a  summary  description  of  modifications 
in  terms  of  the  plan  and  changes  in  in¬ 
formation  required  to  be  Included  in  the 
summary  plan  description;  and  section 
104(b)  (1)  of  the  Act,  which  requires  that 
the  plan  administrator  furnish  to  plan 
participants  and  beneficiaries  an  up¬ 
dated  summary  plan  description  within 
a  [51  year  period  after  the  plan  becomes 
subject  to  Part  1  of  Title  I  of  the  Act. 
The  requirements  of  this  alternative 
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method  of  compliance  for  pension  plans 
are  as  follows: 

(a)  Not  later  than  April  30,  1975,  the 
plan  shall  have  furnished,  without 
charge,  to  each  person  who  is  a  partici¬ 
pant  of  the  plan  or  a  beneficiary  re¬ 
ceiving  pension  benefits  from  the  plan  as 
of  January  31, 1975 — 

(1)  A  copy  of  a  summary  plan  de¬ 
scription  which  satisfies  the  requirements 
of  section  102(a)(1)  of  the  Act  and 
§  2523.25  of  this  chapter  (relating  to  the 
style  and  format  of  the  summary  plan 
description)  and  which  contains,  in  a 
substantially  comprehensive  and  8w:cu- 
rate  form,  the  information  required  un¬ 
der  section  102(b)  of  the  Act  and 
S  2523.35  of  this  chapter  (relating  to  the 
content  of  the  summary  plan  descrip¬ 
tion)  ;  and 

(2)  A  copy  of  a  statement  containing 
any  additional  or  changed  information, 
including  information  about  rights  of 
participants  and  beneficiaries  under  the 
Act,  necessary  to  provide — ^in  combina¬ 
tion  with  the  summary  plan  description 
referred  to  in  paragraph  (1) — ^the  full 
summary  plan  description  content  re¬ 
quired  by  swtion  102(b)  of  the  Act  and 
§  2523.35  of  this  chapter. 

(b)  The  plan  administrator  shall  fur¬ 
nish,  without  charge,  to  each  person  who 
becomes  a  participant  of  the  plan  or  a 
from  the  plan  within  the  period  starting 
beneficiary  receiving  pension  benefits 
on  February  1,  1975,  and  ending  on  the 
30th  day  of  the  plan  year  which  begins 
in  1976,  copies  of  the  plan  description 
and  statement  referred  to  in  paragraph 
(a).  The  documents  shall  be  furnished 
within  90  days  after  the  person  becomes 
such  a  participant  or  beneficiary. 

(c) (1)  Not  later  than  the  120th  day 

the  plan  year  beginning  in  1976,  the 

plan  administrator  shall  furnish,  with¬ 
out  charge,  to  each  person  who  is  a  par¬ 
ticipant  of  the  plan  or  beneficiary  re¬ 
ceiving  pension  benefits  from  the  plan  as 
of  the  31st  day  of  the  plan  year  which 
begins  in  1976,  a  copy  of  an  updated 
summary  plan  description  which  inte¬ 
grates  all  plan  amendments  not  de¬ 
scribed  acciuately  and  comprehensively 
in  the  summary  plan  description  referred 
to  in  paragraph  (a).  Ihe  updated  de¬ 
scription  shall  be  written  so  as  to  satisfy 
the  requirements  of  section  102(a)  (1)  of 
the  Act  and  S  2523.25  of  this  chapter  (re¬ 
lating  to  style  and  format)  and  of  sec- 
Umi  102(b)  of  the  Act  and  §  2523.35  of 
this  chapter  (r^ating  to  content). 

(2)  The  plan  administrator  shall  fur- 
nMi,  without  charge,  a  copy  of  the  up¬ 
dated  siimmary  plan  description  to  ea^ 
person  who  becomes  such  a  participant 
or  beneficiary  after  the  31st  day  erf  the 
plan  year  beginning  in  1976,  within  the 
time  prescribed  in  section  104(b)  (1)  (A) 
of  the  Act. 

(d)  The  plan  administrator  shall  file 
with  the  Secretary 

(1)  C(H>ies  of  the  plan  summary  de¬ 
scription  and  statement  referred  to  in 
paragrai^  (a),  not  later  than  April  30, 
1975,  and 

(2)  A  copy  of  the  updated  plan  sum¬ 
mary  description  referred  to  in  para¬ 


graph  (c) ,  not  later  than  the  120th  day 
of  the  plan  srear  beginning  in  1976. 

(e)  (1)  For  purposes  (rf  the  require¬ 
ment  section  104(b)(1)  of  the  Act 
that  an  updated  summary  plan  descrip- 
tl(m  be  fiumished  every  5th  or  10th  year, 
the  pertinent  year  for  the  updated  de¬ 
scription  referred  to  in  paragraph  (c) 
is  the  plan  year  beginning  in  1976. 

(2)  A  smnmary  description  of  modifi¬ 
cations  to  terms  of  the  plan  and  changes 
in  summary  plan  descriptiem  information 
which  are  integrated  into  the  updated 
description  referred  to  in  paragraph  (c) 
need  not  be  furnished  to  participants  as 
would  otherwise  be  required  by  section 
104(b)  (1) . 

(f)  The  plan  administrator  shall  fur¬ 
nish,  without  charge,  a  copy  of  the  sum¬ 
mary  plan  description  referred  to  in 
paragraph  (a)  (1)  to  any  participant  or 
beneficiary  who  had  received  a  copy  of 
such  description  before  January  1,  1975, 
and  requests  the  additional  copy  within 
the  period  starting  January  1,  1975,  and 
ending  on  the  first  day  of  the  plan  year 
beginning  in  1976. 

(Sec.  101,  Pub.  li.  93-406,  88  Stat.  840  (29 
U.S.C.  1021):  sec.  102,  Pub.  L.  93-408,  88  Stat. 
841  (29  n.S.C.  1022) ;  sec.  104,  Pub.  L.  93-406, 
88  Stat.  847  (29  U.S.C.  1024) ;  sec.  110,  Pub.  L. 
93-406,  88  Stat.  861  (39  UA.C.  1030);  sec.  Ill, 
Pub.  L.  93-406,  88  Stat.  861  (29  US.C  1031)) 

4.  Proposed  Part  2522,  introduced  by 
a  preamble,  follows: 

The  reporting  and  disclosure  provisions 
of  Part  1  of  Title  I  of  the  Employee  Re¬ 
tirement  Income  Security  Act  of  1974 
(the  Act)  require  that  the  administrator 
of  an  employee  benefit  plan  subject  to 
these  provisions  make  certain  filings  with 
the  Secretary  of  Labor  (the  Secretary). 
Through  analysis  of  the  information  con¬ 
tained  in  these  reports,  data  essential  to 
the  administration  and  enforcement  of 
the  provisions  of  Title  I  will  be  obtained. 

Two  such  reports  which  must  be  filed 
with  the  Secretary  are  the  plan  descrip¬ 
tion  and  a  copy  of  the  summary  plan 
description.  The  plan  description  con¬ 
tains  detailed  information  concerning 
the  nature  and  terms  of  the  plan.  It  must 
be  completed  on  a  form  prescribed  by 
the  Department  of  Labor.  Plans  in  ex¬ 
istence  on  January  1,  1975  must  file  a 
plan  description  by  April  30,  1975.  Plans 
established  after  January  1,  1975,  must 
file  a  plan  description  within  120  days 
after  their  establishment. 

The  proposed  “Plan  Descriptiem”  Form 
EBS-1,  is  now  available  for  inspection 
and  comment  before  its  Issuance  in  final 
form.  Interested  persons  may  obtain  a 
copy  of  the  proposed  EBS-1  by  writing 
or  calling  Mr.  Charles  CJaldwell,  Infor¬ 
mation  Director;  Labor-Management 
Services  Administration,  U.S.  Depart¬ 
ment  of  Labor,  14  th  Street  and  Consti¬ 
tution  Avenue,  NW,  20210  (202-961- 
5074) .  Copies  of  the  proposed  EBS-1  will 
also  be  available  from  the  OfiSce  of  Man¬ 
agement  and  Budget  as  specified  in  the 
“Clearance  of  Reports”  notice  published 
in  the  Federal  Register  by  that  office. 

A  copy  of  the  summary  plan  descrip¬ 
tion  required  to  be  furnished  to  plan 
participants  and  to  beneficiaries  receiv¬ 


ing  benefits  imder  the  plan  must  also  be 
filed  with  the  Secretary  of  Labor.  How¬ 
ever,  a  plan  administrator,  as  defined  in 
section  3(16)  of  the  Act,  who  has  fur¬ 
nished  summary  plan  description  on 
Form  EBS-1  in  accordance  with 
§  2523.30  of  this  chapter,  may  use  the 
plan  description  form  EBS-1  to  satisfy 
the  filing  requirements  for  both  the  plan 
description  and  a  copy  of  the  summary 
plan  description.  If  ^e  plan  adminis¬ 
trator  uses  this  option,  he  need  file  only 
the  plan  description  form  EBS-1  with 
the  Secretary,  but  such  form  shall  be 
clearly  marked  to  indicate  that  it  was 
used  as  the  summary  plan  description. 

Where  Form  EBS-1  is  used  as  the  sum¬ 
mary  plan  description,  it  must  be  com¬ 
pleted  in  a  manner  calculated  to  be 
understood  by  the  average  plan  partici¬ 
pant  and  must  be  sufficiently  accurate 
and  comprehensive  to  inform  such  par¬ 
ticipants  and  beneficiaries  adequately  of 
their  rights  under  the  plan.  A  new  Part 
2523  sets  forth  general  rules  relating  to 
publication  of  the  summary  plan  descrip¬ 
tion,  and  specifies  in  §  2523.30  the  man¬ 
ner  in  which  the  plan  description  form 
must  be  completed  if  the  administrator 
uses  the  form  as  a  summary  plan  de¬ 
scription  as  well  as  a  plan  description. 

A  plan  administrator  who  does  not  use 
the  form  EBS-1  for  purposes  of  filing 
both  the  plan  description  and  a  copy 
of  the  summary  plan  description  may 
prepare  more  than  one  summary  plan 
description  in  order  to  provide  different 
groups  of  plan  participants  and  bene¬ 
ficiaries  receiving  benefits  imder  the  plan 
with  appropriately  different  summary 
plan  descriptions.  In  this  case  the  plan 
administrator  must  file  with  the  Secre¬ 
tary  a  copy  of  each  different  summary 
plan  description  and  a  list  Identifying 
aU  the  different  summary  plan  descrip¬ 
tions. 

Accordingly,  I  propose  to  amend  CHiap- 
ter  XXV  of  Title  29  of  the  Code  of  Fed¬ 
eral  Regulations  by  adding  a  new  Part 
2522  to  read  as  follows: 

PART  2522— HLING  WITH  THE 
SECRETARY  OF  LABOR 

Subpaxt  A — General  . 

Sec. 

2622.1  General. 

Subpart  B — Plan  Description 

2622.10  Flan  description  filing  obligation. 
2622.20  Plan  description  form. 

Subpart  C — Summary  Plan  Description 

2622.30  Obligation  to  file  copy  of  summary 
plan  description. 

2622.36  FUing  of  multiple  summary  plan 
descriptions. 

2522.40  Alternative  to  filing  copy  of  siun- 
mary  plan  description. 

Authoeitt;  Sec.  605,  Pub.  L.  93-406,  88 
Stat.  894  (29  TJB.C.  1136)  ad  also  as  specifi¬ 
cally  noted. 

Subpart  A — General 
§  2522.1  General. 

Part  1  of  Title  I  of  the  Employee  Re¬ 
tirement  Income  Security  Act  of  1974 
(the  Act)  requires  that  the  administrator 
of  an  employee  benedt  plan  subject  to 
the  provisions  of  Part  1  file  with  the 
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Secretary  of  Labor  certain  reports  and 
additional  documents.  Each  report  filed 
shall  accurately  and  comprehensively  de¬ 
tail  the  information  required.  Where  a 
form  is  prescribed,  the  report  shall  be 
filed  on  that  form.  The  Secretary  may 
reject  any  Incomplete  filing.  Reports 
and  documents  shall  be  filed  with  the 
Office  of  Employee  Benefits  Security, 
Labor-Management  Services  Adminis¬ 
tration,  UB.  Department  of  Labor,  P.O. 
Box  176,  Washington,  D.C.  20044. 

Subpart  B — Plan  Description 

§  2522.10  Plan  description  filing  obli¬ 
gation. 

The  administrator  of  an  employee 
benefit  plan  subject  to  the  requirements 
of  Part  1  of  Title  I  of  the  Act  shall  file 
a  plan  description  with  the  Secretary  of 
Labor  within  120  days  after  the  plan 
becomes  subject  to  Part  1.  For  example,  a 
plan  in  existence  on  January  1, 1975  will 
be  required  to  file  not  later  than 
April  30,  1975.  A  plan  established  on 
July  1,  1975  will  be  required  to  file  not 
later  than  October  29, 1975. 

§  2522.20  Plan  description  form. 

The  plan  description  shall  be  filed 
on  U.S.  Department  of  Labor  Form 
EBS-1,  entitled  “Plsm  Description”  in 
accordance  with  this  part  and  the  in¬ 
structions  to  the  form. 

Subpart  C — Summary  Plan  Description 

§  2522.30  Obligation  to  file  copy  of 
summary  plan  description. 

The  administrator  of  an  employee 
benefit  plan  subject  to  the  requirements 
of  Part  1  of  Title  I  of  the  Act  shall  file 
with  the  Secretary  of  Labor  a  copy  of 
the  summary  plan  description  which  Is 
required  to  be  furnished,  as  prescribed 
in  Part  2523  of  this  chapter,  to  partici¬ 
pants  in  the  plan  and  beneficiaries  re¬ 
ceiving  benefits  under  the  plan.  This 
copy  of  the  summary  plan  description 
shall  be  filed  within  120  days  after  the 
plan  becomes  subject  to  Part  1.  For  ex¬ 
ample,  a  plan  in  existence  on  January  1, 
1975,  will  be  required  to  file  not  later 
than  April  30,  1975.  A  plan  established 
on  July  1,  1975  will  be  required  to  file 
not  later  than  October  29,  1975. 

§  2522.35  Filing  of  multiple  summary 
plan  descriptions. 

In  the  case  of  a  plan  for  which  the  plan 
administrator  has  chosen  under  S  2523.- 
22  for  this  chapter  to  prepare  more  than 
one  summary  plan  description,  the  plan 
administrator  shall  file  with  the  Secre¬ 
tary  a  copy  of  each  such  summary  plan 
description  and  a  list  identifying  each 
such  -  summary  plan  description.  The 
identification  number  assigned  to  the 
plan  by  the  plan  sponsor  pursuant  to  in¬ 
structions  of  the  Internal  Revenue  Serv¬ 
ice  shall  appear  on  the  cover  page  of  each 
summary  plan  description  filed  and  also 
on  the  list  of  such  summary  plan  de¬ 
scriptions. 

§  2522.40  Altemative  to  filing  copy  of 
summary  plan  description. 

A  plan  administrator  who  has  fur¬ 
nished  summary  plan  descriptions  on 


Form  EBS-l,  in  accordance  with  S  2523.- 
30  of  this  chsq>ter  may  use  Form  EBS-l, 
“Plan  D^criptlon**  to  satisfy  two  filing 
requirements:  filing  with  the  Secretsury 
(1)  a  plan  description  and  (2)  a  copy 
of  the  summary  plan  description.  Form 
EBS-l  Includes  special  Instructions  for 
those  using  this  option.  Where  tills  op¬ 
tion  is  used,  the  form  filed  with  the  Sec¬ 
retary  shall  be  clearly  marked  to  indi¬ 
cate  that  it  was  used  as  the  summary 
plan  description.  Part  2523  prescribes  the 
manner  in  which  any  summary  plan  de¬ 
scription — including  one  executed  on 
form  EBS-l — shall  be  completed  and 
shall  be  furnished  to  participants  and 
beneficiaries. 

(Sec.  101,  Pub.  L.  03-406,  88  Stat.  840  (29 
U.S.C.  1021) ;  sec.  102,  Pub.  L.  93-406,  88  Stat. 
841  (29  nS.C.  1022) ;  sec.  104,  Pub.  L.  93-406, 

88  Stat.  847  (29  U.S.C.  1024);  sec.  109,  Pub. 

L.  93-406,  88  Stat.  850  (29  UA.C.  1029);  sec. 
Ill,  Pub.  L.  93-406,  88  Stat.  851  (29  UJS.C. 
1031)) 

5.  Proposed  Part  2523  Introduced  by  a 
preamble  follows: 

The  provisions  of  Part  1  of  Title  I  of 
the  Employee  Retirement  Income  Se¬ 
curity  Act  of  1974  (the  Act)  require  that 
the  administrator  of  an  employee  benefit 
plan  subject  to  these  provisions  make 
certain  disclosures,  in  the  form  of  re¬ 
ports,  statements,  and  documents,  to 
plan  participants  and  beneficiaries. 
These  disclosures  are  intended  to  pro¬ 
vide  participants  and  beneficiaries  with 
essential  iiiformation  concerning  their 
plans  and  their  rights  under  Title  i  of  the 
Act. 

Generally,  the  disclosures  required 
under  the  Act  fall  into  three  categories. 
First,  some  disclosures  must  be  made  by 
operation  of  law  to  all  participants  and 
beneficiaries  regardless  of  whether  they 
request  the  information  to  be  disclosed. 
In  this  category  are,  among  other  docu¬ 
ments,  the  summary  plan  description, 
updated  summary  plan  descriptions  and 
summary  descriptions  of  all  material 
modifications  to  the  plan  and  changes  in 
the  information  required  to  be  Included 
in  the  summary  plan  description.  Sec¬ 
ond,  some  disclosures  in  the  form  of 
furnishing  information  or  copies  of 
documents  relating  to  the  plan  must  be 
made  to  participants  and  beneficiaries 
who  request  these  disclosures  in  writing. 
This  category  Includes  dociunents  listed 
in  section  104(b)  (4)  and  statements  of 
accrued  and  vested  rights  to  benefits  of 
participants  and  beneficiaries.  Third, 
section  104(b)  (2)  of  the  Act  requires 
that  certain  documents  be  made  avail¬ 
able  for  examination  by  any  plan  par¬ 
ticipant  or  beneficiary  in  the  original 
office  of  the  plan  administrator  and 
elsewhere. 

Where  the  Act  requires  that  the  plan 
administrator  furnish  a  report,  state¬ 
ment  or  document  by  operation  of  law 
without  any  request,  the  report,  state¬ 
ment,  or  document  must  be  sent  by  first 
class  mail  unless  another  method  of  de¬ 
livery  is  at  least  as  likely  to  result  in 
full  distribution.  The  use  of  first  class 
mail  is  necessary  in  order  to  ensure  that 
material  mailed  to  an  out-of-date  ad¬ 
dress  will  be  forwarded  to  the  correct  ad¬ 


dress,  where  tiie  correct  address  is 
known  to  the  Postal  Service.  Although 
the  use  of  other  means  of  delivery,  such 
as  personal  delivery,  may  be  sufBclently 
effective  to  be  acceptable  under  this  rule, 
a  random  distribution  to  emi^yees  is 
unacc^ytable. 

A  report,  statement  or  dociunent 
which  the  plan  administrator  must  fur¬ 
nish  to  a  participant  or  beneficiary  on 
writt^  request  must  be  mailed  m:  per¬ 
sonally  delivered  to  the  participant  or 
beneficiary  who  requested  it.  Use  of 
first-class  mall  is  not  required;  since 
the  beneficiary  or  participant  request¬ 
ing  the  material  can  furnish  a  orarect, 
up-to-date  address  along  with  the  re¬ 
quest,  there  should  be  no  need  for  for¬ 
warding. 

The  Department  of  Labor  prescribes 
in  this  regulation  the  maximum  amount 
constituting  a  reasonable  charge  for 
documents  which  must  be  furnished  to 
participants  or  beneficiaries  on  writt^ 
request  under  section  104(b)(4).  (Al¬ 
though  a  copy  of  one  docummt  listed 
in  section  104(b)  (4) ,  the  summary  idan 
description,  must  be  fuml^ed  without 
any  request  and  without  charge,  an  ad¬ 
ditional  copy  supplied  on  request  would 
be  subject  to  a  reasonable  charge.) 

The  proposed  regulation  requires  that 
the  plan  charge  no  more  than  the  actual 
cost  for  reproduction  of  the  docunaKit 
fiumished,  but  in  no  event  more  tium 
20  cents  per  page.  An  excessive  charge 
for  furnishing  documents  would  defeat 
the  disclosure  rights  established  by  the 
Act.  On  the  other  hand,  it  would  be  un¬ 
duly  burdensome  for  a  plan  to  be  re¬ 
quired  to  furnish  the  documents  specified 
in  section  104(b)  (4)  of  the  Act  without 
any  reimbursement.  The  cost  to  plans  for 
reproducing  plan  documents  varies 
widely,  depending  on  the  size  of  the  plan, 
the  type  of  document  and  like  factors. 
Where  a  plan  makes  a  large  printing  of 
a  document,  for  example,  the  per-page 
cost  is  far  lower  than  for  individual 
copying. 

No  charge  for  handling  costs  or  post¬ 
age  is  permitted.  These  costs  are  associ¬ 
ated  with  performance  of  a  service  ftmc- 
tion  of  the  plan  and  are  more  appropri¬ 
ately  met  from  the  plan’s  funds  than  by 
a  particular  participant.  In  addition,  al¬ 
location  of  handling  costs  would  be  im¬ 
precise  and  impractical. 

The  summary  plan  description  must  be 
furnished  within  120  days  of  the  date 
when  the  plan  becomes  subject  to  part  1 
of  title  I  of  the  Act  to  those  who  as  of 
that  date  are  participants  in  the  plan 
or  beneficiaries  receiving  benefits  under 
the  plan  and  to  those  who  within  30  days 
sdter  that  date  become  eligible  to  par¬ 
ticipate  in  the  plan  or  first  receive  bene¬ 
fits  under  the  plan.  Ihls  means  that  the 
administrator  of  a  plan  in  existence  on 
January  1,  1975  will  be  required  to  fur¬ 
nish  copies  of  the  summary  plan  descrip¬ 
tion  on  or  before  April  30.  1975,  to  per¬ 
sons  who  as  of  January  30, 1975,  are  par¬ 
ticipants  in  the  plan  or  are  receiving 
benefits  under  the  plan  as  plan  benefici¬ 
aries  (other  than  a  participant’s  depend¬ 
ent  receiving  benefits  under  a  welfare 
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benefit  plan).  The  summary  plan  de¬ 
scription  must  be  furnished  to  other  par¬ 
ticipants  within  90  days  after  they  be¬ 
come  eligible  to  participate  in  the  plan 
and  to  most  other  beneficiaries  within  90 
days  after  they  first  receive  benefits  un¬ 
der  the  plan.  Participants  who  have  been 
fiimished  a  copy  of  the  smnmary  plan 
description  need  not  be  furnished  an  ad¬ 
ditional  copy  within  90  days  after  they 
first  receive  benefits  under  the  plan.  A 
participant’s  dependent  who  receives 
bene^ts  under  a  welfare  benefit  plan 
need  not  be  furnished  a  copy  of  the  sum¬ 
mary  plan  description,  since  the  partici¬ 
pant’s  copy  will  generally  be  available  to 
the  dependent. 

The  plan  administrator  may  prepare 
and  furnish  the  summary  plan  descrip¬ 
tion  as  a  separate  document  or  may  use 
a  completed  copy  of  Form  EBS-1,  which 
is  the  prescribe  form  for  the  plan  de¬ 
scription  required  to  be  filed  with  the 
Secretary  of  Labor  (see  Part  2522  of  this 
chapter,  which  deals  with  requirements 
for  filing  with  the  Secretary).  Where 
Form  EBS-1  is  used  as  the  summary  plan 
description,  it  must  be  completed  in  a 
manner  calculated  to  be  understood  by 
the  average  plan  participant,  in  accord¬ 
ance  with  the  instructions  to  the  form 
and  with  §  2523.25.  If  a  separate  smn¬ 
mary  plan  description  is  used,  it  must 
comply  with  the  requirements  of 
§§  2523.25  and  2523.35. 

In  some  cases  a  plan  may  provide  dif¬ 
ferent  benefits  for  various  classes  of  par¬ 
ticipants  and  beneficiaries.  In  such  cases, 
a  plan  administrator  may  furnish  dif¬ 
ferent  summary  plan  descriptions  to  the 
different  classes  of  participants  and 
beneficiaries.  Each  smnmary  plan  de¬ 
scription  must  provide  all  the  informa¬ 
tion  pertinent  to  members  of  the  class  to 
which  it  is  addressed.  The  cover  of  the 
plan  summary  description  must  contain 
a  statement  clearly  identifying  the  class 
to  which  it  is  addressed  and  outlining 
the  plan’s  coverage  of  other  classes.  This 
requirement  is  intended  to  inform  re¬ 
cipients  of  descriptions  covering  only 
part  of  a  plan  about  the  other  informa¬ 
tion  furnished  by  the  plan  which  is  not 
being  made  available  to  them.  This 
should  help  to  alert  participants  who 
may  have  received  a  smnmary  plan  de¬ 
scription  not  applicable  to  them,  or  may 
need  an  additional  description  because 
they  fall  into  more  than  one  class  for 
purposes  of  plan  information. 

In  s(Hne  instances  a  plan  may  cover 
one  or  more  facilities  at  which  a  major¬ 
ity  of  participants  are  literate  only  in  a 
language  other  than  English  and  would 
experience  considerable  difficulty  in 
imderstanding  the  summary  plan  de¬ 
scription  in  English.  In  order  to  inform 
these  participants  and  beneficiaries  ade¬ 
quately  of  their  rights  imder  the  plan, 
the  plan  smnmary  description  must 
prominently  display  a  notice,  in  the 
language  b^t  understood  by  these  par¬ 
ticipants,  offering  th^  assistance,  upon 
request,  so  that  they  may  have  a  rea¬ 
sonable  opportunity  to  learn  of  the  terms 
of  their  plan  and  ct  their  rights  and  ob¬ 
ligations  under  the  plan.  The  assistance 


may  be  oral  or  written,  and  may  involve 
interpretation  or  translation  of  plan  doc¬ 
uments,  in  whole  or  in  part. 

The  information  in  the  summary  plan 
description  (or  in  Form  EBS-1,  if  used 
as  the  summary  plan  description)  must 
be  written  in  a  manner  calculated  to  be 
understood  by  the  averse  plan  par¬ 
ticipant.  It  must  be  sufficiently  accurate 
and  complete  to  give  participants  and 
beneficiaries  a  clear  understanding  of  the 
terms  of  their  plan  and  of  their  rights 
and  obligations  under  the  plan.  The  plan 
administrator  must  use  considered  judg¬ 
ment  and  discretion  in  determining  what 
level  of  simplification,  in  terms  of  com- 
pUcated  concepts  and  unfamiliar  words 
or  terms,  is  appropriate  for  a  given  plan. 
Simple  sentences,  clear  organization  of 
ideas  and  such  aids  as  diagrams  and  ex¬ 
amples  illustrating  general  rules  are 
helpful  at  any  level. 

Accordingly,  I  propose  to  amend  Chap¬ 
ter  XXV  of  Title  29  of  the  Code  of  Fed¬ 
eral  Regulations  by  adding  a  new  Part 
2523  to  read  as  follows: 

PART  2523— DISCLOSURE  TO 
PARTICIPANTS  AND  BENEFICIARIES 

Subpart  A — (jieneral 

Sec. 

2523.1  Introduction. 

2523.10  Fulfilling  the  discloeiire  obligation. 
Subpart  B — Sximmary  Plan  Description 

2523.20  Obligation  to  furnish  summary  plan 
description. 

2523.22  Option  to  prepare  different  sum¬ 
mary  plan  descriptions  for  various 
classes  of  participants  or  bene¬ 
ficiaries. 

2523.25  Style  and  format  of  summary  plan 
description. 

2523.30  Option  to  use  plan  description  as 
siunmary  plan  description. 

2523.35  Content  of  summary  plan  descrip¬ 
tion. 

Subpart  C — Charges  for  Documents 

2523.80  BeasontdJle  charge  for  furnishing 
plan  documents. 

Authobitt:  Sec.  505,  Pub.  L.  93^06,  88 
Stat.  894  (29  UB.C.  1135)  and  also  as  ^e- 
clfically  noted. 

Subpart  A — General 

§  2523.1  Introduction. 

Under  Part  1  of  Title  I  of  the  Em¬ 
ployee  Retirement  Income  Security  Act 
of  1974  (the  Act),  the  administrator  of 
an  employee  benefit  plan  subject  to  the 
provisions  of  Part  1  must  disclose  certain 
material.  Including  reports,  statements 
and  documents,  to  participants  and  cer¬ 
tain  beneficiaries.  Disclosure  under  Part 
1  takes  three  forms.  First,  the  plan  ad¬ 
ministrator  must,  by  direct  operation  of 
law,  furnish  certain  material  to  all  plan 
participants  and  beneficiaries  receiving 
benefits  imder  the  plan  at  stated  times. 
Second,  the  plan  administrator  must  fur¬ 
nish  certain  material  to  individual  par¬ 
ticipants  and  beneficiaries  (a)  upon  their 
request  or  (b)  without  request,  on  the 
occurrence  of  certain  events.  Third,  the 
plan  administrator  must  make  certain 
material  available  to  participants  and 
beneficiaries  for  inspection  at  reasonable 
times  and  places. 


§  2523.10  Fulfilling  the  disclosure  obli¬ 
gation. 

(a)  A  plan  administrator  shall  use 
measures  leasonably  calculated  to  ensure 
actual  receipt  by  plan  participants  and 
beneficiaries  of  the  material,  including 
reports,  statements  and  documents,  re¬ 
quired  to  be  furnished,  either  by  direct 
operation  of  law  or  on  individual  request, 
under  this  Part.  Material  which  is  re¬ 
quired  to  be  furnished  to  all  participants 
and  beneficiaries  must  be  sent  by  first- 
class  mail,  unless  another  method  of  de¬ 
livery  is  likely  to  result  in  full  distribu¬ 
tion.  For  example,  personal  delivery  to 
employees  at  their  worksite  might  be  ac¬ 
ceptable  in  some  circumstances.  In  no 
case  will  it  be  acceptable  merely  to  place 
copies  of  the  material  in  locations  fre¬ 
quented  by  participants.  Material  fur¬ 
nished  upon  a  written  request  by  a  par¬ 
ticipant  or  beneficiary  shall  be  mail^  to 
a  stated  address  or  personaUy  delivered 
to  the  participant  or  beneficiary.  Material 
mailed  to  participants  and  beneficiaries 
upon  their  written  request  need  not  be 
sent  by  first  class  mail,  but  whatever 
class  of  mail  is  chosen  must  be  reasonably 
calculated  to  ensure  actual  receipt  by  the 
participant  or  beneficiary  requesting  the 
material. 

(b)  Where  certain  documents  are  re¬ 
quired  to  be  made  available  for  examina¬ 
tion  by  participants  and  beneficiaries  in 
the  principal  office  of  the  plan  adminis¬ 
trator  and  in  such  other  places  as  may 
be  necessary  to  make  available  all  perti¬ 
nent  information  to  all  participants,  dis¬ 
closure  shall  be  made  pursuant  to  the 
provisions  of  this  Part  and  such  docu¬ 
ments  must  be  current,  must  be  readily 
accessible  and  clearly  identified,  and 
copies  must  be  available  In  sufficient 
number  to  accommodate  the  expected 
volume  of  inquiries. 

Subpart  B — Summary  Plan  Description 

§  2523.20  Obligatiim  to  furnish  sum- 
mar>'  plan  description. 

(a)  The  plan  administrator  of  each 
employee  benefit  plan  shall  furnish  a 
copy  of  the  summary  plan  description 
within  120  days  after  the  plan  becomes 
subject  to  part  1  of  title  I  of  the  Act: 

(1)  to  each  person  who  is  either  a 
participant  in  the  plan  or  a  beneficiary 
receiving  benefits  under  the  plan  (other 
than  a  participant’s  dependent  receiv¬ 
ing  benefits  under  a  welfare  plan)  on  the 
date  on  which  the  plan  becomes  subject 
to  part  1  of  title  I  of  the  Act; 

(2)  to  each  employee  who  becomes 
eligible  to  participate  in  the  plan  within 
30  days  after  the  plan  becomes  subject 
to  part  1  of  title  I  of  the  Act,  and 

(3)  to  each  beneficiary  who  first  re¬ 
ceives  benefits  under  the  plan  within  30 
days  after  the  plan  becomes  subject  to 
part  1  of  title  I  of  the  Act  (other  than  a 
participant’s  dependent  receiving  bene¬ 
fits  under  a  welfare  plan) . 

(b)  In  the  case  of  an  employee  who 
becomes  a  participant  in  an  employee 
benefit  plan  after  the  30th  day  after  the 
plan  becomes  subject  to  part  1  of  title 
I  of  the  Act,  the  plan  administrator  of 
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the  plan  shall  furnish  a  copy  the  sum¬ 
mary  plan  description  to  the  parttelpant 
within  90  days  after  he  or  she  becomes 
a  participant  in  the  plan. 

(c)  In  the  case  of  a  beneficiary  who 
first  receives  benefits  under  an  employee 
benefit  plan  aft^  the  SOth  day  after 
the  plan  becomes  subject  to  part  1  of  title 
1  of  the  Act  (other  than  a  participant  in 
the  plan  or  a  participant’s  dependent 
who  is  receiving  benefits  tmder  a  welfare 
plan) ,  the  plan  administrator  of  the  plan 
shall  furnish  a  copy  of  the  stunmary  plan 
description  to  the  beneficiary  within  90 
days  after  the  beneficiary  first  receives 
benefits  imd^  tiie  plan. 

§  2S23.22  Option  to  prepare  diiTerent 
summary  plan  descriptions  for  vari¬ 
ous  classes  of  participants  or  bene¬ 
ficiaries. 

In  some  cases  an  employee  benefit  plan 
may  provide  different  benefits  for  various 
classes  of  participants  and  beneficiaries. 
For  example,  a  plan  amendment  altering 
benefits  may  apply  only  to  those  partici¬ 
pants  who  are  employees  of  an  emidoyer 
at  the  time  the  amendment  is  adopted  or 
to  employees  who  subsequently  become 
participants,  and  not  to  participants  who 
no  long^  are  employees,  or  a  plan  may 
provide  for  different  benefits  for  partici¬ 
pants  at  different  plants  of  the  em¬ 
ployer  or  even  for  different  classes  of 
participants  in  the  same  plant.  In  such 
cases  the  plan  administrator  may  fulfill 
the  requhrement  (ff  furnishing  a  summary 
plan  description  to  participants  and  ben¬ 
eficiaries  by  preparing  a  summary  plan 
description  for  each  class  of  participants 
or  beneficiaries  and  furnishing  a  copy 
of  the  summary  plan  description  ap¬ 
propriate  to  a  particular  class  of  par¬ 
ticipants  or  beneficiaries  to  each  member 
of  that  class.  Each  summary  plan  de¬ 
scription  so  prepared  shall  contain  all 
informatlcm  which  is  required  to  be  con¬ 
tained  in  the  summary  plan  description 
under  §  2523.35,  omitting  only  informa¬ 
tion  which  is  not  applicable  to  the  class 
of  participants  or  beneficiaries  for 
which  the  summary  plan  description  has 
been  prepared.  It  shall  also  clearly  and 
conspicuously  identify  on  the  cover  the 
class  of  participants  and  beneficiaries  for 
which  it  has  been  prepared  and  the 
plan’s  coverage  of  other  classes.  If  the 
plan  administrator  elects  to  prepare 
more  than  one  summary  plan  descrip¬ 
tion,  each  such  summary  plan  descrip¬ 
tion  shall  be  filed  with  the  Secretary  in 
the  manner  provided  in  §  2522.35  of  this 
chapter. 

§  2523.25  Style  rad  format  of  summary 
plan  desciiplion. 

(a)  The  summary  plan  description 
shall  be  written  in  a  manner  calculated 
to  be  understood  by  the  average  plan 
participant  and  shall  be  sufficiently  emn- 
prehensive  to  apprise  the  plan’s  partici¬ 
pants  and  beneficiaries  of  their  rights 
and  obligations  under  the  plan.  In  fulfill¬ 
ing  these  requirements,  the  plan  admin¬ 
istrator  shall  exercise  considered  judg¬ 
ment  and  discretion  by  taking  into  ac- 
coimt  such  factors  as  the  level  of  compre- 
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heosion  £U3d  education  of  typical  partici¬ 
pants  in  the  plan  and  the  complexity  of 
the  terms  of  the  plan.  Considmition  of 
these  factors  will  usually  require  the 
limltaticm  or  elimination  of  tedmical 
jargon  and  of  long,  comidex  s^tences, 
the  use  of  clarifying  examples  and  illus¬ 
trations,  the  use  oi  clear  cross  references, 
and  a  table  eff  contents. 

(b)  The  format  of  the  summary  plan 
description  must  not  have  the  effect  of 
misleading,  misinforming  or  failing  to  in¬ 
form  participants  and  beneficiaries.  For 
example,  a  summary  plan  description 
which  highlights  in  boldface,  large  type 
the  plan  terms  providing  for  nonfor¬ 
feitable  benefits  and  describes  the  cir¬ 
cumstances  which  may  result  in  denial  or 
loss  oi  ben^ts  in  small,  hard-to-read 
type  will  not  satisfy  the  requirements  of 
section  102(a)(1)  of  the  Act  that  the 
summary  plan  description  be  “written  in 
a  manner  calculated  to  be  understood  by 
the  average  plan  participant  and  *  *  * 
be  sufficiently  accurate  and  cennprehen- 
sive  to  reasonably  apixise  •  •  •  partici¬ 
pants  and  beneficiaries  of  their  rights 
and  obligations  under  the  plan.” 

(c)  Hie  summary  plan  description  for 
a  pmsion  plan  described  in  section  4021 
(a)  of  the  Act  (and  not  excepted  under 
section  4021(b)  of  the  Act)  shall  promi¬ 
nently  display  cm  the  first  page  (or  the 
outside  front  cover,  if  it  is  a  booklet)  the 
sentence  “Certain  benefits  under  this 
pension  plan  are  insured  by  the  Penslcm 
Ben^t  Guaranty  Corporation”  and  a 
reference  to  the  page  or  pages  in  the  text 
which  give  the  further  information  re¬ 
quired  by  8  2523.35(1)  of  this  chapter. 
The  requirement  of  this  subsection  (c) 
shall  not  apply  respecting  summary  plan 
descriptions  furnished  by  a  multiem¬ 
ployer  plan  before  January  1, 1978. 

(d)  If  a  majority  of  the  participants  in 
one  or  more  employer  facilities  cjovered 
by  an  employee  benefit  plan  are  literate 
only  in  a  language  other  than  the  Eng¬ 
lish  langiiage  and  the  summary  plan  de¬ 
scription  In  English  would  therefore  fail 
to  inform  these  participants  adequately 
of  their  rights  and  otdigatiems  xmder  the 
plan,  the  plan  summary  description  shall 
prominently  display  a  notice,  in  the  lan¬ 
guage  best  imderstood  by  these  partici¬ 
pants,  offering  assistance  In  that  lan¬ 
guage  calculated  to  give  them  a  reason¬ 
able  opportunity  to  learn  of  the  terms  of 
their  plans  and  of  their  rights  and  obliga¬ 
tions  under  the  plan,  and  clearly  setting 
forth  the  procedures  participants  must 
follow  in  order  to  obtain  such  assistanc^e. 

§  2523.30  Option  to  use  plan  descrip* 
tkm  as  the  summary  plan  descrip¬ 
tion.  > 

An  administrator  of  an  employee 
benefit  plan  may  furnish  a  copy  of  the 
plan  description  required  to  be  filed 
with  the  Secretary  to  each  plan  parti¬ 
cipant  and  to  each  beneficiary  receiving 
benefits  under  the  plan  as  a  substitute 
for  a  separate  summary  plan  descrip¬ 
tion.  If  an  administrator  chooses  this 
optional  method  of  disclosure,  he  must 
present  the  information  required  on 
Form  EBS-1,  "Plan  Description”,  in  a 
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manner  calculated  to  be  understood  by 
the  average  plan  participant  In  aeoonl- 
ance  with  the  instructions  to  the  foim 
and  with  this  part. 

§  2523.35  ContenU  of  summary  phm 
description. 

If  the  plan  administrate  of  an  em¬ 
ployee  benefit  plan  does  not  tise  Form 
EBS-1,  “Plan  Description”  to  satisfy  the 
requirements  of  this  Part,  the  ft^w- 
Ing  Information  shall  be  Included  In  the 
stumnary  idan  descrlpticm: 

(a)  The  name  of  the  plan,  and,  if 
different,  the  name  by  which  the  idan  is 
commonly  known  by  its  participants 
and  beneficiaries; 

(b)  The  name  and  address  of  any 
emplo3rer  whose  emidoyees  are  covered 
by  the  plan  and  tiie  name  and  address 
of  any  labor  organization  the  members 
of  which  are  covered  by  the  plan  or,  In 
the  case  of  a  plan  established  or  main¬ 
tained  by  two  or  more  employers  or 
jointly  by  one  or  more  raiployers  and 
one  or  more  employees  organisations,  the 
name  and  address  oi  the  association, 
committee,  joint  board  of  trustees, 
parent  or  most  significant  employer  for 
a  group  of  emplojrers  all  of  viiich  con¬ 
tribute  to  the  same  plan,  or  other  simi¬ 
lar  representative  of  the  parties  who 
established  or  maintain  the  plan; 

(c)  The  emplosrer  identification  num¬ 
ber  (EIN)  assigned  by  the  Internal 
Revenue  Service  to  the  plan  sponsor 
and  the  plan  number  assigned  by  the 
plan  sponsor  pursuant  to  instructions  of 
the  Internal  Revenue  Service,  If  such 
numbers  have  been  assigned; 

(d)  ’The  type  of  pension  or  welfare 
plan,  e.g.,  for  pension  plans,  defined 
benefit,  money  purchase,  profit  sharing 
and  for  welfare  plans,  hospitalization, 
disability,  pre-paid  legal  services; 

(e)  The  type  of  administration  of 
the  plan,  e.g..  contract  administration, 
joint  board  of  trustees,  etc. 

(f )  The  name  and  address  of  the  plan 
administrator,  as  that  term  is  defined 
in  section  3(16)  of  the  Act; 

(g)  The  name  of  the  person  desig¬ 
nated  as  agent  for  service  of  legal  proc¬ 
ess,  and  the  address  at  which  process 
may  be  served  on  such  person; 

(h)  ’The  names,  UtlK,  and  addresses 
of  any  trustee  or  trustees  of  the  plan; 

(i)  A  description  of  the  relevant  pro¬ 
visions  of  any  collective  bargaining 
agreement  imder  which  the  plan  is  estab¬ 
lished  or  operated  and  the  names  of 
the  parties  to  the  agreement  and  its  ex¬ 
piration  date;  unless  a  copy  of  the  col¬ 
lective  bargaining  agreement,  and  a 
summary  of  it,  are  distributed  or  made 
available  to  the  participants  and  bene¬ 
ficiaries  receiving  bene^  who  are  cov¬ 
ered  by  the  agreement; 

(j)  ’The  plan’s  requirements  respect¬ 
ing  eligibility  for  participation  and  bene¬ 
fits.  ’The  summary  plan  description  shall 
describe  the  plan’s  provisions  relating 
to  eligibility  to  participate  in  the  plan, 
such  as  age  or  years  service  require¬ 
ments.  For  employee  pension  boiefit 
plans,  it  shall  also  Include  a  statement 
describing  the  plan's  normal  retirement 
age  as  that  term  is  defined  in  section 
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PROPOSED  RULES 


3(24)  of  the  Act.  and  a  statement  de-  are  denied  in  whole  or  In  part  (Includ-  plan.  If  there  are  no  such  written  rules, 


scribing  any  other  conditions  which  must 
be  met  before  a  participant  will  be  eligi¬ 
ble  to  receive  benefits.  Such  plan  bene¬ 
fits  shall  be  described.  For  employee  wel¬ 
fare  benefit  plans  the  smnmary  plan  de¬ 
scription  shall  include  a  statement  of 
the  conditions  pertaining  to  eligibility  to 
receive  benefits,  and  a  description  of  the 
benefits.  In  the  case  of  welfare  plans 
providing  extensive  schedules  of  benefits 
(a  medical  care  plan,  for  example),  only 
a  general  description  is  required  if  refer¬ 
ence  is  made  to  detailed  schedules  of 
benefits  which  are  available  without  cost 
to  any  participant  or  beneficiary  who  so 
requests; 

(k)  A  statement  describing  any  joint 
and  survivor  benefits  provided  under  the 
plan  including  any  requiremrait  that  an 
election  be  made  as  a  condition  to  ac¬ 
cept  or  reject  the  joint  and  survivor 
annuity; 

(l)  Circumstances  which  may  result 
in  disqualification,  ineligibility,  or  denial 
or  loss  of  any  benefits.  The  plan  admin¬ 
istrator  of  an  employee  pension  benefit 
plan  shall  include  a  description  of  any 
provision  of  the  plan  relating  to  forfeit¬ 
ure  of  benefits,  breaks  in  service  and  year 
of  service  rules.  If  an  employee  pension 
benefit  plan  is  not  insur^  imder  Title 
IV  of  the  Act,  this  fact  shall  be  clearly 
stated.  If  benefits  of  a  pension  plan  are 
insured  under  Title  IV  of  the  Act,  this 
fact  shall  be  clearly  stated,  together  with 
a  statement  that  such  Insurance  is 
limited  in  some  respects  and,  if  these 
limitations  are  not  set  forth,  a  statement 
that  the  plan  administrator  will  provide 
furher  information  concerning  such  in¬ 
surance.  The  name  and  address  of  the 
Pension  Benefit  Guaranty  Corporation 
shall  also  be  provided. 

(m)  A  description  and  explanation, 
including  beginning  dates,  of  the  plan 
provisions  establishing  twelve-month 
periods  for  computing  years  of  participa¬ 
tion,  years  of  participation  for  accrual 
of  benefits,  years  in  which  a  specified 
number  of  hoims  of  service  must  be  com¬ 
pleted  to  accrue  benefits,  and  years  of 
service  used  to  compute  vesting  and 
breaks  in  service.  The  description  shall 
state  the  service  required  to  accrue  full 
benefits  and  the  manner  in  which  ac¬ 
crual  of  benefits  is  prorated  for  employees 
failing  to  complete  full  service  for  the 
year; 

(n)  the  somces  of  contributions  to  the 
plan — for  example,  employer,  employee 
organization,  employees. 

(o)  The  Identity  of  any  organization 
or  other  entity  used  for  the  accumulation 
of  assets  through  which  benefits  are  pro¬ 
vided.  The  smnmary  plan  description 
shall  Identify  any  insurance  (XHnpany, 
trust  fund,  or  any  other  Institution,  or¬ 
ganization,  or  entity  which  maintains  a 
fund  of  the  plan  or  through  which  the 
plan  is  fund^  or  benefits  are  provided. 

(p)  The  date  of  the  end  of  the  year 
for  purposes  of  maintaining  the  plan’s 
fiscal  records; 

(q)  The  procedures  to  be  followed  in 
presenting  claims  for  benefits  \inder  the 
plan  and  the  remedies  available  under 
the  plan  for  the  redress  of  claims  which 


ing  procedures  required  under  section 
503  of  Title  I  of  the  Act  and  Part  2560 
of  this  chapter) . 

(Sec.  101.  Pub.  L.  03-406,  88  Stat.  840  (29 
U.S.C.  1021) ;  sec.  102,  Pub.  L.  93-406,  88  Stat. 
841  (29  n.S.C.  1022):  sec.  104,  Pub.  L.  93-406, 
88  Stat.  847  (29  UA.C.  1024) ;  sec.  Ill,  Pub.  L. 
93-406,  88  Stat.  851  (29  U.S.C.  1081)) 

Subpart  C — Charges  for  Documents 

§  2523.80  Reasonable  charge  for  fur¬ 
nishing  plan  documents. 

(a)  The  plan  administrator  of  an  em¬ 
ployee  benefit  plan  may  impose  a  reason¬ 
able  charge  to  cover  the  cost  of  furnish¬ 
ing  the  following  information,  statements 
or  documents  to  participants  and  bene¬ 
ficiaries  upon  their  written  request  as 
required  under  section  104(b)  (4)  of  the 
Act;  the  latest  updated  summary  plan 
description,  plan  description,  and  the 
latest  annual  report,  any  terminal  re¬ 
port,  the  bargainii^  agreement,  trust 
agreement,  contract,  or  other  instru¬ 
ments  under  which  the  plan  is  estab¬ 
lished  or  operated.  No  charge  may  be 
assessed  for  furnishing  information, 
statements  or  documents  as  required  by 
provisions  of  the  Act,  which  Include  in 
title  I,  i>art  1,  sections  104(b)  (1)  (2)  (3) 
and  (c)  and  105(a)  and  (c). 

(b)  The  charge  assessed  by  the  plan 
administrator  to  cover  the  costs  of  fur¬ 
nishing  documents  is  reasonable  if  It  is 
equal  to  the  actual  cost  per  page  to  the 
plan  for  reproduction  but  in  no  event 
may  such  charge  exceed  20  cents  per 
page.  For  example.  If  a  plan  printed  a 
large  nvunber  of  pamphlets  at  $1.00  per 
50-page  pamphlet,  the  actual  cost  of  re¬ 
production  would  be  2  cents  per  page.  In 
such  case,  the  maximum  that  the  plan 
administrator  could  charge  would  be  2 
cents  per  page  ($1.00,  if  the  complete 
pamplUet  were  furnished). 

(Sec.  104(b)  (4),  Pub.  L.  93-406,  88  Stat.  849, 
(29  U.S.C.  1024) ;  sec.  109,  Pub.  L.  93-406,  88 
Stat.  860  (29  U.S.C.  1029) ) 

7.  Proposed  Part  2560  introduced  by  a 
preamble  follows: 

Section  503  of  the  Employee  Retire¬ 
ment  Income  Security  Act  of  1974  re¬ 
quires  an  employee  benefit  plan  which 
denies  a  claim  for  plan  benefits  to  give 
the  participant  or  beneficiary  who  made 
the  claim  (the  claimant)  adequate  writ¬ 
ten  notice  of  denial  and  a  reasonable  op¬ 
portunity  for  a  full  and  fair  review.  The 
Secretary  of  Labor  is  authorized  to  pre¬ 
scribe  acceptable  notice  and  review  pro¬ 
cedures  by  regulation. 

The  proposed  regulation  sets  out  mini¬ 
mum  requirements  dealing  with  the  de¬ 
nial  of  claims  for  plan  benefits  made  by 
participants  and  beneficiaries.  The  pro- 
PKisal  requires  that  a  plan  issue  a  de¬ 
cision  on  a  claim  for  benefits  within  a 
reasonable  period  of  time  after  receipt 
of  the  claim. 

The  date  a  claim  is  filed  is  generally  to 
be  determined  imder  written  plan  rules 
set  forth  in  both  the  plan  description 
and  in  the  summary  plan  description 
furnished  to  plan  participants  and  to 
beneficiaries  receiving  benefits  under  the 


any  communication  reasonably  calcu¬ 
lated  to  bring  the  claim  to  the  plan’s  at¬ 
tention  will  constitute  filing.  If  the  plan 
fails  to  act  on  the  claim  in  within  a 
reasonable  period  of  time,  the  claimant 
may  proceed  to  the  review  stag6,  de¬ 
scribed  below,  as  if  the  claim  had  been 
denied. 

Notice  to  participants  and  beneficiaries 
of  denials  of  claims  must  contain  the 
following  elements:  the  specific  reasons 
for  denial;  specific  references  to  per¬ 
tinent  plan  provisions;  a  description  of 
any  additional  material  or  information 
necessary  for  the  claimant  to  perfect  the 
claim,  an  explanation  of -why  such  ma¬ 
terial  or  information  is  needed;  and  an 
explanation  of  the  plan’s  review  pro¬ 
cedure.  The  proposed  regulations  pro¬ 
vide  that  the  plan  must  give  claimants  at 
least  60  days  from  receipt  of  the  notice 
of  denial  in  which  to  request  review. 

Plan  procedures  for  review  must  in¬ 
clude  the  right  of  a  claimant  to:  request 
review,  have  representation,  review,  per¬ 
tinent  documents  relating  to  the  denial, 
and  submit  issues  and  comments  in 
writing. 

Decisions  on  review  must  be  Issued 
within  60  days  after  receipt  of  a  request 
for  review,  unless  special  circumstances, 
such  as  the  need  under  a  plan  procedure 
to  hold  a  hearing,  would  make  the  rendi¬ 
tion  of  a  decision  within  the  60  day  limit 
unfeasible. 

Accordingly,  I  propose  to  amend 
Chapter  XXV  of  Title  29  of  the  Code  of 
Federal  Regulations  by  adding  a  new 
Part  2560  to  read  as  follows: 

SUBCHAPTER  G— ADMINISTRATION  AND 
ENFORCEMENT 

Part  2560 — Claims  Procedure 

Sec. 

2560.1  Scope  and  piirpose. 

2560.2  Obligation  to  establish  a  reasonable 

claims  procedure. 

2560.3  Filing  of  a  claim  for  benefits. 

2560.4  Claims  procedure  for  an  Insured 

welfare  plan. 

2560.5  Notification  to  claimant  of  decision. 

2560.6  Content  of  notice. 

2560.7  Review  procedure. 

2560.8  Decision  on  review. 

Authoeitt:  Secs.  603  and  605,  Pub.  L.  93- 
406,  88  Stat.  893,  894  (29  U.S.C.  1133,  1135) . 

§  2560.1  Scope  and  purpose. 

This  part  sets  out  certain  minimum 
requirements  for  employee  benefit  plan 
procedures  pertaining  to  claims  by  par¬ 
ticipants  and  beneficiaries  ior  plan  bene¬ 
fits,  consideration  of  such  claims,  and 
review  of  claim  denials,  hereinafter  re¬ 
ferred  to  in  the  aggregate  as  “claims 
procedures”.  Except  as  otherwise  noted, 
these  requirements  apply  to  every  em¬ 
ployee  benefit  plan  described  In  section 
4(a)  of  the  Employee  Retirement  In¬ 
come  Security  Act  of  1974  (the  Act) 
and  not  exempted  under  section  4(b)  of 
the  Act. 

§  2560.2  Obligation  to  establish  a  rea¬ 
sonable  claims  procedure. 

Every  employee  benefit  plan  shall  es¬ 
tablish  and  maintain  reasonable  claims 
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procedures.  A  claims  procedure  will  be 
deemed  to  be  unreasonable  if  it  does  not 
comply  with  the  provisions  of  §§  2560.5, 
2560.6,  2560.7  and  2560.8  or,  apart  from 
such  compliance,  if  it  is  not  set  forth 
in  the  plan  description  and  summary 
plan  description.  A  claims  procedure 
which  is  established  and  maintained 
pursuant  to  a  collective  bargaining 
agreement  and  which  includes  provision 
for  binding  arbitration  of  an  appeal  of 
a  claim  denial  will  be  deemed  a  reason¬ 
able  claims  procedure. 

§  2560.3  Filing  of  a  claim  for  benefits. 

(a)  For  purposes  of  this  part,  a  claim 
is  a  request  for  a  plan  benefit  by  a  par¬ 
ticipant  or  beneficiary  of  a  plan  (the 
claimant) ,  A  claim  is  filed  when  the  re¬ 
quirements  of  a  reasonable  claim  filing 
procedure  of  the  plan  have  been  met. 
If  a  reasonable  procedure  for  filing  claims 
has  not  been  established  by  the  plan,  a 
claim  is  filed  when  a  written  or  oral 
communication  is  made  by  the  claimant 
or  the  claimant’s  authorized  representa¬ 
tive  which  is  reasonably  calculated  to 
bring  the  claim  to  the  attention  of: 

(1)  In  the  case  of  a  single  employer 
plan,  either  the  division  which  has  cus¬ 
tomarily  handled  employee  benefits  mat¬ 
ters  of  the  employer,  or  any  ofiBcer  of  the 
employer. 

(2)  In  the  case  of  a  plan  to  which  more 
than  one  unafBliated  employer  contrib¬ 
utes,  or  which  is  established  or  main¬ 
tained  by  an  employee  orgranization, 
either  a  member  of  the  joint  board, 
association,  committee  or  other  similar 
group  administering  the  plan,  or  the 
person  or  body  to  which  claims  for  bene¬ 
fits  under  the  plan  customarily  have  been 
referred. 

§  2560.4  Claims  procedure  for  an  in¬ 
sured  welfare  plan. 

In  the  case  of  an  employee  welfare 
benefit  plan  under  which  benefits  are 
provided  by  an  insurance  company,  in¬ 
surance  service,  or  other  similar  organi¬ 
zation,  which  is  subject  to  the  laws  of 


one  or  more  States,  the  claims  procedure 
pertaining  to  such  benefits  may  provide 
for  review  and  final  decision  of  a  claim 
by  such  a  company,  service  or  organiza¬ 
tion, 

§  2560.5  Notification  to  claimant  of  de¬ 
cision. 

(a)  If  a  claim  is  wholly  or  partially 
denied,  notice  of  the  decision,  meeting 
the  requirements  of  §  2560.6,  shall  be 
furnished  to  the  claimant  within  a  rea¬ 
sonable  period  of  time  after  receipt  of 
the  claim  by  the  plan. 

(b)  If  notice  of  the  denial  of  a  claim  is 
not  furnished  in  accordance  with 
§  2560.5(a),  and  the  claim  has  not  been 
granted  within  a  reasonable  period  of 
time,  the  claim  shall  be  deemed  denied 
for  the  purposes  of  proceeding  to  the 
review  stage  described  in  §  2560.7. 

§  2560.6  Content  of  notice. 

(a)  A  plan  administrator  shall  pro¬ 
vide  to  every  claimant  who  is  denied  a 
claim  for  benefits  written  notice  setting 
forth  in  a  manner  calculated  to  be  under¬ 
stood  by  the  claimant: 

(1)  The  specific  reason  or  reasons  for 
the  denial; 

(2)  Specific  reference  to  pertinent  plan 
provisions  on  which  the  denial  is  based; 

(3)  A  description  of  any  additional 
material  or  information  necessary  for 
the  claimant  to  perfect  the  claim  and 
an  explanation  of  why  such  material  or 
information  is  necessary ; 

(4)  An  explanation  of  the  plans’  claim 
review  proc^ure, 

§  2560.7  Review  procedure. 

(a)  Every  plan  shall  provide  pro¬ 
cedures  by  which  a  claimant  may  have 
a  reasonable  opportunity  to  appeal  a 
denial  of  a  claim  to  an  appropriate 
named  fiduciary  for  a  full  and  fair  re¬ 
view.  These  procedures  shall  Include  pro¬ 
visions  that  a  claimant  or  his  duly  au¬ 
thorized  representative: 

(1)  May  request  a  review  upon  written 
application  to  the  plan; 


(2)  May  review  pertinent  documents; 
and 

(3)  May  submit  issues  and  comments 
in  writing. 

For  purposes  of  this  part,  the  term 
“named  fiduciary’’  as  defined  in  section 
402(a)(2)  of  the  Act,  may  be  the  plan 
administrator  or  an  insurance  compsmy, 
insurance  service,  or  other  similar  or¬ 
ganization,  as  provided  in  §  2560.4,  pro¬ 
vided  that  such  plan  administrator,  in¬ 
surance  company,  insurance  service  or 
other  similar  organization  is  either 
named  in  the  plan  instrument  or  is  iden¬ 
tified  pursuant  to  a  procedure  set  forth 
in  the  plan  as  the  entity  which  reviews 
and  makes  decisions  on  claim  denials. 

(b)  A  plan  may  establish  time  limits 
within  which  a  claimant  may  request  re¬ 
view  of  a  denied  claim.  Such  time  limits 
must  be  reasonable  and  related  to  the 
nature  of  the  benefit  which  is  the  subject 
of  the  claim  and  to  other  attendant  cir¬ 
cumstances,  but  a  time  limit  of  less  than 
60  days  after  receipt  by  the  claimant  of 
written  notification  of  denial  of  a  claim 
will  be  deemed  to  be  unreasonable. 

§  2560.8  Decision  on  review. 

(a)  A  decision  by  a  named  fiduciary 
shall  be  made  promptly,  and  not  later 
than  60  days  after  the  plan’s  receipt  of 
a  request  for  review,  unless  special 
circumstances  (such  as  the  need  to  hold 
a  hearing,  if  the  plan  procedure  provides 
for  a  hearing)  require  an  extension  of 
time  for  processing,  in  which  case  a  de¬ 
cision  sh^l  be  rendered  as  soon  as  pos¬ 
sible,  but  not  later  than  120  days  after 
receipt  of  a  request  for  review. 

(b)  The  decision  on  review  shall  be  in 
writing  and  shall  include  specific  reasons 
for  the  decision,  written  in  a  manner 
calculated  to  be  understood  by  the 
claimant,  and  specific  references  to  the 
pertinent  plan  provisions  on  which  the 
decision  is  based. 

Paul  J.  Fasser,  Jr., 
Assistant  Secretary  for 
Lahor-Management  Relations. 
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